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-1697. January 13. . . e
ALexanpzr ELPHINGSFON. against HENDERsON and the LaRD of DaLMAkOY.
 PuiHaucH reported Alexander Elphingfton againtt Henderfon and the Laird
_of Dalinahoy, for reducing"a difpofition of a brewery made By Hary Leggat, after
“he ‘was iniibit at his inftance, Aleged, 1mp, The inhibition was not regiftrate,

“which only puts the lieges in ‘mala fide.. 2do, It was, by virtue of “a fa@tory, and °

“a letter from Hatry, priot to the inHibition, and-fo-depended on an anterior caufe.
 gtio, Tt was done auttore pratore, the'tands being rouped by order of thie Lords.
Replied, The publication and executing the inhibition'is the rule, and after that
‘my debtor'may do nothing to my prejudice: 2do, The fattory and’ letter con-
- tained’ dnly a power to fell, fo-the actual alienation:was fubfequent to- the ‘inHi-

“bition ; and, as to the" third, the warrant of ‘the’ Lords: was periculo petentis, and-

"/th'e"pilfftier nc")yt:éé;liéd‘;:ffahd;i_'é resinter 'alz"é:*aé?é as to'him; and-not dene in- the:

terms prefribed by the act’ of Parliament 1681, anent fuch fales. The" Lords-

“reduced the difpofition, efpeciatly confidering that Leéggat was bankrupt the time
of glanting thereof. S

Folchv I p.»77‘;£ Fountainball; v. 1. p. 7535

oo

108, December23. - Bank of "SCOTLAND against KENNEDYS

** Mr Daviy DRuMMOND, as treafurer to the-barik, competing-for a fum upon an’

" atreftment; and” cravirlg preference to an affignee who had-intimated after his ar-
reftment; e objected, That the arrefter fhewed-no-fufficient: title, in-fo- far as he
produced’ nothing but the copy given to the debtor; with an' unfubfcribed note

on the back of the horning; wrote by the meffenger’s hand; bearing, he had laid-

"-on an-arteftment that day;;l\ﬁﬁﬁ"fhé witnefles names;- but no -execution of arreft-
- ment’was produced:. Answersd, They have not'an- extended- execution. under
' the meffenger’s-hand upon ‘the arréfiment, becaude’he- and 'they were . both -pre-
vented by a fudden deathfhortly after, being ftabbed in-a quarrel in O&tober laft,
- in'the ftreet of Edinburgh under night; which aecident could not be forefeen ; fo
‘they éannot" lofe theirdiligence by this-casus fortiitus et damnum fatale, feeing

they: ptoduce the equivalent; viz: the copy given by him,; with his nete, .though
unfubferibed.  Replied, The ‘execution of an- arreftment, cannot be made up. no
“more than ‘the ténor of a’charge of. herning; which; by:the g4th-a& 1579, is
exprefsty prohibited ; and esto, He had died a natural death the fame day he

arrefted, if you got not his execution immediately, you was in mora, -which muft

tibi nocére et non alteri, 1 having a-competent fight by intimating my aflignation.
Tre Lorps found they could not fupply the defec, and fo preferred.the
aflignee, See EXECUTION.
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February 24. 1709.—In the competition mentioned 23d December 1408, be-
thxt Nr ,Dawd Drummond, treafurer of the Royal Bank, and- Kmneay of
Glénor, ahd John Reid, affignees to the fam of L. 32 Sterlliig: the Bank” having

fuceumbed as to their arrefiment, they -now -repeat thelr reafon ot redudion
- againt Paxton’s affignation to them of that {um ; :becaufe poﬁenor toa gharge of
herning given him at the inftange of the Bmk apd fo. x!‘edu;cﬂ;]q on the a@ of
- Parliament 1621, as in prejudice of their angerior dxlxgence s red, A ﬁnblc
charge of horning does not make a debtor bankr upt the ﬁandard fettled by the
a& 1696 requiring, befides mfolvency, abfcondmg retiring to the db’oey, reﬁﬁmg
of meflengers when they come to execute a captlon &c. none of whlch can be
alleged here ; and esto a horning was fufﬁclent it can never be the fimple charge
to put the lieges in mala fide, for no record can tell me that ;. but it mutt be a re-
- giftrate horning: whercupon denuncaa;xon has folleyved and Rot an mchoat;c di?h-
gence, which of its own nature is not habile to affgét moveables Beﬁdes it. is
denied, that the:cedent was infolvent the time.of the aﬁigx;xatxon, and fo it can
never fall under the cafe of the a of Parhamgm feemg the denuncmtlon and
regiftration is long pofterior to the intimation of their affignation ; and fo the mora
sibi non alteri nocere dsbet.  Replied, That in. the conltruction of law he muft be
reputed infolvent, and to have made this affignation in defraud of my inchoate
diligence, by charging him with borning, that after getting the faid charge, he
‘made this affignation in plain defraud of my current diligence ; and though I did
not denounce for fome months after, yet that was occaﬁoned by my relying on
my arreftment, which was accidentally difappointed by the meflengei’s fudden
murder, before he had fubfcribed my execution of arreftment, after which, I im-
mediately renewed it, though poﬁermr to your. ,aiﬁguapgn and a ﬁngle charge
is afferted by Sir George Mackenzie, in his Obfervationp on that a®, to be fuffi-
cient to put a-creditor in the terms.of. the ad of Parliament, Wthh xequues only
the ufing of a‘horning. Now to. charge is certamly in all grammar an ufing ; and
:a fingle charge was fuftained in 1686, at:the inftance, of Chaplam agam(t the other
Creditors of SirGeorge Drummond, (infra, . t.)as fufficient to mterpel the. cedent,
-and put him jr mala fide from granting any.polterior voluntary aﬂignatxon, though
‘he be an onerous:creditor, and no way particeps Sraudis ; for law does not fo much
regard the bpna fides of the receiver, as the quality and -condition of the granter
of the aflignation.; and if he be now infolvent, he is prefumed retro to have been
fuch at the very date of his afligning, and who could not by a voluntary gm;;ﬁ».
.cation prefer one.creditor to anether. Tm: Lorps: found, that the aﬁignauon
fell -under-the compafs.of the at 1621, aga,mﬁ rights in defraud of anterior credi-
tors, unlefs the affignees would prove, that at the time of his glantmg the aﬁigna-
tion, he was holden and reputed to be folvent. .
Fol. Die, v, 1. p. 8. Ibmztambal/ 7. 2, p 475 497.
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