
BILL or EXCHA14GE.

1698. July 13.

SEC T. VI.

Whether Bills require Intimation.

EWING against GEILLS and JOHNSTON.

THERE was a competition betwixt John Ewing, as he who had a bill of ex-
change indorfed to him by Howifon; and John Geills and Alexander Johnflon,
as arreflers for the drawer's debt; for whom it Vas alleged, That though their
arreftments were pofterior, yet they ought to be preferred; becaufe the indorfa-
tion being of the nature of an affignation, the fame not being intimated, was an
incomplete right, and could never compete with therm.-Answered, ime, Bills of
exchange are not regulated by the common formthies of law; bet, for the dif
patch of trade and commerce, are trot dogged with intimations till they fall due;
as is clear frorii Stait, B. 3. tit. I. 1!. where the 1irI order is always preferred
to arreflers of aflignees; thefe rights treinrg regulated jure rentiwm, confbtrn to the
cuflom of Merchants. 2do, Ceills, one of the arreflers, U the indoffer of the
bill, and fo can never compete.-Replid, !though favour of Camerce requires
the fpeedier tranfmillion of bills than other -fights; yet this d-ot not difpenfe with
fuch fornialities as open a door to all franid; which the want G intimation may
do; hnd the drawer of the bil is never -fiilly denuded till it be either accepted or
intimated; and, before that, it nay be'till rtfted as his raney; yet the Lords
preferred Ewing, to whom it "rs intlorkd, befbre the atrefters.

Fol. bit, -v. x. p. 96. owaishaU, v. 2. P. If.

AND'E1SR f&N 10aMt 891U.

ARBUTHNOT, merchant in Stonehive, draws a precept on Herriot in Dirleton, in
favour of <David Andrfor, merchant in Mixtvofe, 'that ihe may count *ith -him
for 19 boIls ef mied, and -r flones of irdn; and iake his receipt for what he
fhould pay him; and Arbuthnot obliges himfelf to -allow it to Herriot. Ander-
fon-purfuing, compearance is made for george Turnbull, writer to the fignet;
who craved to be preferred, as having arrefled this debt in Herriot's hands, as
creditor to ,Aithiot, lkn*igisefereany intimatio rmaide by Anderfon of his pre-
cept; which being only of the natme of # affignation, could takemo.effed -till
intimated; and fo he, by his arrefiment, did firft affed the fubjea.-Alleged for
Anderfon, :rmzo, His order and precept being of the nature of an inland bill of
exchange, it needed no intimation, being between merchants, and in re merca-
toria : And Stair, lib. 3. tit. I. § 12, fays, intimation being only a munici-
pal cuflom, holds not in orders among merchants; and, therefore, the firft order
to pay, is preferred to arrefters, though neither intimation nor acceptance follow.

No 36.
In a compe-
tition betwixt
an indorfee
and an arref-
ter, the prior
indorfation
was preferred,
becaufe bills
require no
intimantion.

No 57.
A precept to
account far
fungibles,
drawn in fa-
vour of a
third parry,
requires inti-
mation.
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And Mr Forbes, on bills, page MO)*, pr-efei an rr inient to an airefdiment; No ?7.
ioth July j698, Ewing contra Geills, (stGray; Of 16ci deiedi for ,the dif ate of
trade, 'being rektatd by hIai6f nati6ns, anthrot fif ccufedtnt of parti-
cular countries.'-Anrwer'ed, 'That bills of elchange', 8Ifqutli'niV , hi that pri-

tilege had exeimption to befife'of intimation; but this i'xas-not 6f that kind;
for it neither bore' a liquid fdm, n4r value, but required a previous coitntipg.
Likeas, no ftinak ditigence, by horning, coId hvb' 1 t bloM d on the regiltra-
tion of this precept, as is appointed by the afts I6 I and t6g6, to follow onbills
of excharg) nor could a proteft be taken for piyment, feeirig a counting be-
hoyvd to precede to liquidate the debt; Which requirea in obdiniry ation, and
not afumaiir charge of horning; and, therefore, it xit'being in the cafe of bills
of eiehange, it cannot plead the privilege to be fre of intimation elfe all af-

fignations might claim the fame, which night fubverft alf our fecurities.-Tai
Loxes' fbund -a precept of this nature required intiniatfoh, And fo preferred the

arreffer.-Then Aniderfon objieaed agaift-'-Trdidl 'g ritftmeit, that it'was nall

being or the Admiral's precept in an affhir about a hfil w hich is nowife maritime,

and foa 4 nen n'o judice.-Anseered, The Adrhiteity'bein a fupreme court, his

arreftment extends over all; and there is nothing ort ordinary thai tb pI-rfie

for bills of exchange before the 4AMtdiral; and to annul' fuchl arreftments idight

endangei and unfecure the lieges. And though once in adjutdication'was ansziiff

led, led ohl a bond regiftrate iW the' Commiffary-'o6ks, iifi inconpetent judica-

tory, and another competing adjuIdication preferred'; yet the Lords thought the

confequence of that decifio bo great, that they afterwards altered the fame.

Tax LoRDs fuftained the arreftinert. See JURSDICTION.
Ftl. Di4. V. I. p. 96. Fountainball, V 2. p. 344.

Forbies reports the fame cafe:

GsoRor Tuwvu.LL, writer t.,the ignet, havin, as creditor to Mr Arbuthnot,

merchant in Stonehive, by two bills, arrefted on a depen4dece before the Admi.

ral, in the hands of John Heriot, merchant in Dirleton, as debtor to Arbuthnot,
and after fentence purfued a furthcoming : Compearance was made for David An-

derfon, merchant in Montrofe; who claimed right to what Heriot was refling to

Arbuthnot, by virtue of a precept drawn by Arbuthnot in- his favour upon

Heriot, ,' orderirig him to -compt and pay to Mr Anderfon, for 190 bolls of meal

received from the drawer, and for 51 ftone of iron at 58s. per flone, and to take

' his receipt,' &Ce

AItlgd for Mr Thrn1bull, That he' eght to be preferied, becaidk hit arreft-

ment was prior to any intimation of Mr Anderfon's right.

Anssevered for Mr Anderfon, That pieference was due' to hit', fbr that biO pie-

cept was prior to the other's arrefnent; and need no 'intimation, beingream

plete right and conveyance from t date': as allaners ad precfpt% betwixt

rneichants in re mercateria are, Stair, lib. 3. ti. it. 11. Forbes'. Treatife of'
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BILL or EXCHANGE. Div. I.

No 57* Bills, p. x66. 2do, Et separatim, the arreflment is null, as being on a iepen-
dence, not maritime, before the Admiral.

Replied for Mr Turnbull, Mr Anderfon's precept from Arbuthnot is not fuch
an order and bill as is meant by ny Lord Stair and Mr Forbes, in the places cit-
ed, and which by our praaice requires no intimation; it not being for a liquid
Fum, but only an order to Heriot to fit and clear accounts anent the price of
vi6tual, and other merchant goods, with Anderfon; who, albeit the balance was
to be paid to him, could not pretend that the right thereto was formally flated in
his perfon, by virtue of the precept, without completing his right by intimation;
otherwife all manner of conveyances among merchants might be pretended as
privileged from the neceffity of intimation, which would tend to unfecure arreft-
ments, by latent rights. Again, this precept cannot partake of the privileges of bills;
becaufe fummar diligence by horning could not proceed thereon, in that it requires
a previous compting for liquidating the debt; which can only be profecuted by an
ordinary adion. 2do, There is nothing more ordinary than to purfue payment of
bills of exchange before the Admiralty, and it was never heard. that the Admi-
ral's decreet was reduced on that account ; and if it were otherwife, many would
fuffer in their rights and property.

Duplied for Mr Anderfon, Though horning were not competent on his precept,.
that could not exclude him from the other privileges of a merchant writ; for bills
of exchange, after fix months, are not the fubjea6 of fummar diligence;, and
notes of merchants are valid without the ordinary folemnities of common writs;.
though at no time horning could be raifed on them. 2do,. The Admiral's jurif-
diffion is limited to maritime caufes ; and a bill of exohange is no more a mar-
time fubjea, than a bond granted by one perfon to another: Nor can there be-
any fingle inftance given, where the Admiral's incompetency to judge concerning
bills of exchange being proponed, was, repelled by the Lords of Seflion.

THE LORDS found. Mr Anderfun's precept could not carry a right to the fubjeat
without intimation; and preferred Mr Turnbull the arrefter, albeit his arreftment
proceeded on an Admiral precept.. See JURsDIcTION.,

Forbestp. x26

z724. February r.

No 5P- JAMES. FAIRRoL\,, Merchant, against Bailie JAMzs GORDoN of Elron.
Verbal inti-
mation of a. ILIE GORDON having given a letter of credit tO my Lord. Duffus, upon Mr
draught o-r
found fui- Fairholm, he, in compliance therewith, advanced the money, and took my Lord'scinlt. bill upon the Bailie.

In a purfit for the fum of the bill, at Mr Fairholms inftance, the Bailie allege4
That no- formal intimation bad been timeoufly made to him of this draught, by
which neglea he had loft the fund of his relief.

It was anrwered for Fairholm, That he had made a verbal intimation to the
Bailie much about the time the bill fell due, which, by the cuflom of merchapts,
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