
ARRESTMENT.

Would be valid to exclude the arrefiers from any thing after the current term,
unlefs he were infiruded bankrupt, or that the affignation was contrary to the
ad of Parliament 1621.

Fol. Dic. v. I- p. 55, Stair, v. 2. p. 223.

r674. January u5.
BAILLIE afgfainst ASMITH and the TENANTS of LETHAM.

WILLIAn- BAILLIE of Torwoodhead, having arrefted in the hands of the Ten-
ants of Letham, any fums due by them to the Lord Forrefler, for payment of a
fum due by Forrefter to hini, Puries now the tenants for making furthcom'ng
Compearance is made for yodn Pofio, donatar to his father's liferent, who haih
right to the rents of Letham, aslhutband to the LAdy Letham, the Lord Fortef-
ter's mother, and for him and the tenants. It was alleged, That the only fum
due by the tenants of Lethat to the Lord Forreffer, was, by decreet of Council
produced, whereby the tenants were decernd with the Lady Letharn and her
hufband, to repir the houfe of' Letham, liferented by the Lady, betwiit and
Lammnas thereafter; or otherwife, to pay to the Lord Vorrefter, as heritor there:-
of, 3 00m'tierks, to be entipioyed for reparation of the. houfe; which fum being,
by the decreet, deftined for that particular ufe of reparation, was not arreftable,
for the Lord Forrefter's debt, o rpplicable to any other ife; efpecially feeing -not
only the Lord Vorrefter himfdt was iniefited, but tie Lady liferenter, and her
Thufband, who had the benefit of the~ 'bue when repaiYed; fo that the tenants,-
thought that they were in fecurity to pay the fu'i to Forrefter, even after the'
arreftment, and had paid a greaf part of it.

THE LoRDs found, That this.fun being decerned aqd defined for the particu
lat ufe of reparation, which di4 n'4, 6nly concern the Ld orrefer, but other
that it was not atrellable for Eorreftr's debt.

P645 "Pic. V.,ui V 2 .25j

-STEVWART Of Torrenttc agadis WALt]'t SwA. 6 Pddovafti,

THE LoRus decided the ourPqtitibh- betwixt SteWftt of Totence, a.d Walter
Stewart of Pardovan, creditors td Cornwall of Boiihttd. Pardovan raifes an ad-
judication of an heritable bond for L.. o,6oo Scots gratted by Bonhard to George
Dundas, and executes the fitme. Three dys after thi ditatidi;- Torrenae arrefts
the faid debt, but Pordovan obtains his decreer of adjudication before: Tottene
gets his decreet of ftifthcomitig.-Alleged forf'orrence, 1e ought to be preferred,
becaufe the term of payment of the fum arrefted not being cotte at the timte he-
laid it on, it was moveable, and. Confequently atreftable, and, not the, fubjed- a
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No 4.1 adjudication, which is only of heritable rights; and if the creditor in this bond
had died before the term of payment, the fum would have belonged to his exe-
cutors, and not to his heir, as was found, as was found, 29 th June 1624, Smith
contra Anderfon's relia ;* and if he had. been denounced to the horn, it would
have fallen under his fingle efcheat, and fo arreftment was the only habile and
competent diligence to affed this fubjea, which is fuch a nexus realis as gives a
right to the fubjea, and tranfmits the property.-Pardovan alleged, That th'e

bond bearing an obligement to infeft was a feudumfixun, and in its own nature

heritable, and fo only the proper fibjed of an adjudication, though the term of pay-
ment was not come; as, was found 8th January 1624, Henderfons contra Murray,

(Durie, p. 96. voce HERITABLE and MOVEABLE.); and 3 ift July I666, Gray contra

Gordon, (voce ESCHEAT.); obferved by Dirleton, (p. r6.); and 'arreliment is not

fuch a nexus realis, but if a creditor intervene and poind medio tempore, he carries

away the right of the arrefied goods, and the arreftment evanifhes; yea, ifa pof-

terior arreffer do more timeous diligence, and the other be in mora, he will there-

by come to be poftponed, and the pofferior arrefler preferred.-Answered for

Torrence, That citations upon blank fummonfes of adjudication can never affed
the fubjea fo as to exclude a poferior arreflment. It is true, the ad of Parlia-

ment in 1672 declares a citation on an adjudication equivalent to a denunciation
on a comprifing; but that is only to put the debtor in malefde, to do any volun-

tary deed to the prejudice of the adjudger, who is in cursua diigentie, and nowife

to flop legal diligences by arreftment or otherwife; and was fo decided ift Fe-

bruary 1684, Anderfon contra Creighton, (No 6. p. 79. voce ADJunicATIoN and

APPRIsING.); and- ficklike, an arreftment before the term of payment was pre-
ferred to an apprifing before the fame term, 2d July z667, Litfter contra Aiton,
(Stair,v. I. p. 467. voce COMPETITION.)-THE LORDS confidered, that, by the 51ft

ad of Parliament 1661, heritable fums before' infeftment adually taken, were
as well capable of arrefiment as adjudication, and that it was the intereft of cre.
ditors to have as many ways as law can allow to affed their debtors eftates; there-
therefore they found this heritable bond (though before the term of payment)
adjudgeable as well as arreftable; and that Pardovan's inchoate diligence, by cit-

ing on his adjudication, being prior to Torrence's arreflment, and his confummate
diligence, by obtaining a decreet of adjudication, being alfo prior to Torrence's
decreet for making furthcoming, therefore they preferred Pardovan's adjudica-
tion to Torrence's arrefiment, as being prior tempore, and fo potior jure.-Then
alleged, That Torrence's adjudication, being within year and the day of Par.

dovan's, muft, by the 62d ad 1661, anent debtor and creditor, come in pari passu.
-Answered, You are nowife in the cafe of that ad, which only relates to fub-
jeds adjudged, whereon infeftment has followed.-Replied, Though that cafe be
flated by way of example, yet the ratio et anima legis is the fame, to introduce an
equality among all the creditors, that one may not prevent another in diligence
who lives at a great diftance, and may not hear of his debtor's condition fo foon
as others do.- THE LORDS found the claufe general, and comprehended all ap.

* Durie, p. 132. voce HERITABLE and MoVABLE.

ff
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prifers, and therefore brought them all in pari passu, who had apprifed within
year and day of the firit. (See No 14. P. 140. See COMPETITION.)

fount. v. 2. p. 278,

r7o6. February 20.

STEWART of Torrence 'against The CREDITORS of GEORGE DUNDAS.

TORRENCE, as a creditor to George Dundas, arrefts in the hands of Bonhard,

who was debtor to the faid George in L. Iooo or thereby, by an heritable
bond.

Compearance is made for other creditors of the faid George, who adjudged the
fame, as being heritable; and alleged the fame was not arreftable, becaufe in-
feftment was taken thereon before the arreftment.

It was answered: The infeftment was null as to Torrence, a third party, be-
caufe not duly regifrate; for the aa of Parliament bears, that fafines not regif-
trate make no faith in prejudice of a third party.

It was replied : Safines not regifirate are not fimply null, being good againft
the granter ; and even as to third parties, the full claufe in the af of Parliament
is not repeated, which provides that the fame fhall make no faith in prejudice of
a third party who hath acquired a perfed and lawful right to the faid lands and
heritages.: which cannot be fubfumed in Torreoce's cafe; and 24 th March 1626,
Gray contra Graham, No I. p. 565. in a competition betwixt an arrefter and a
party infeft, where the fafine was not regiftrate, the infeftment was preferred
upon this-very allegeance, that the arreflter had not lawfully affeled the lands,
whereof he craved the mails and duties. 2do, This arreftment was within the 6o
.days allowed for the regiftration of fafines; fo that, at the time of the arrefiment,
there was no defea or ground of objedfion againft the fame, and being once pre-
ferable, no pofterior negled could give the arreftment a preference.

It was duplied: The fafine unregifirate can never make faith in competition
with the arrefter, becaufe he has lawfully affeted the fubjeat of the competition,
viz. the principal fum due by Bonhard to Dundas his debtor ; for if there had
been no infeftment, then the principal fum was affected, and the.property trans-
ferred by the arreftment, in the fame way as if Dundas had voluntarily affigned
the fame with the precept of fafine, and that Torrence as affignee had taken in-
feftment; in which cafe the former unregifirate fafine could not compete, no

-more can the fame be effeaual againft the arrefter, who is a legal affignee. From
whence the difference betwixt this cafe and that remarked by Durie is clear;
for there the fubjed of the competition was only the mails and duties of lands,
which lands were not affeted with arreftment: Befides, there were many other
grounds in that pradique which might have influenced the decifion, for the pur-
chafer had, a difpofition and poffeffion, and the tenants enaeted to pay him the
rents in controverfy. 2do, it imports nothing that the arreftment was within the
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