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X697 Fuly 8. Mx JAMES FoRRESTER agam:t Rqsxar Rowu, E

" RANKEILOR rcported Mr ]ames Fonester of Logxe agamst Robert Rowat, sador
in Greenock. Rowit g pursuing on an assignation from one who died in America
for her share of an executry, Logie offered to amprovi: the’ assxgnatxbn as false,
After ext’tactmg the act for aBu{mg by, aud cons:gnmg, Logxe propones sundry’
other (Iefences .as that the executry is exhausted and her gr*oportxon of 12,000
merks Ilbclrec"[ is exorbltant "and he | must prove the quanmy = dnswered, Ex-
cegno falu est omnium ultima ; 3 and you havmg betaken’ yoursclf to that, tan
mever return to other defences, but the .cause must stand or fall on the event
of ‘the trial of thcfalsehéod scemg I un,dergo the hazard. of my life and repu-’
gaUOn, and you v ‘yenture nothmg but L. 40, and so cannot be suffered to recar
to, other defences : At;d for. this sundry . decisions. were - all,eged '3d July 1662,
Peacock § 12. hotes ;. zzd, F ebruary 1676, L..of I,nnés contra Gordon of Buckle,!
1}1{:{ 143 R ;20}56” 23d ]anuavy 1666, fiarl of nghdm § 12, b t.—Repliad,
'lhe Bﬁ%po,wng of. alsehood dQes indeed, debar the proponer from quarrelling,
or ob}reqtmg( any’ nulllty agamst the title or writ craved to be 1mproved ‘but,
q;abad alios. qﬁ'ctu;, it can never cut "off the defence of payment, ot the like.

L g

THE Lq&ps sus;am,ed thxs reply ; and found other. “defences recervable, whicl/
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Fountamball,v 1. . 78 3.'

FaI, ch 7. 2. p. 188,
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o KlLPATRICK, of Closeburn agam.rt FERGUSON of Craigdarroch.

MY Dord Emlxphaughmorted Kllgamck,of Closebum contra Ferguson of
(frglgdarroch . These parties having borrowed 2800 merks from Mr ]ohn Rich-
ardsog, })y Bond p.1683, and. Kﬂpamck havmg paid the debt, he pursues
Cralgdarroch as representmg his father, the other’ debtor in the hond, for repay-
ing the equal half.. He alleged, Absolvxtor from the debt ; for the bond was

null by the 5th act Parl. 1681, wanting the writer’s name. Answered, 1mo,

He cannot propone this, and deny the passive-titles, Replied, If it were an al-

legeance of payment, compensatlon or the like, it would certainly import an
acknowledgment of the passive titles; bat wheve = nullity of law is founded o1,
which arises from a plain act of Parliament, and is instantly verified by i inspec-
tion of the writ produced, an apparent heir may propoae’ that, and not hotrio-
1ogat,e nor. aéf{nowledge the passive tntles, and has been so decided, roth Decein-
ber 1674, Auchmtoui contra Innes, No I41. p. 12055 ; and 20th January 1675,

Telfer, No 60. p. 9711 ; and thougb the f.ords have demurred, if ptescriptiod

can be pmponed denying. the passive. titles, the reason. of that ‘was, because ;E
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No 151.  may be elided by a reply of interruption, which requires a course of probation,
and puts the pursuer to the delay and expense of an act; but here it is nullitas
Juris, resulting from the writ, and all instantly verified. Tue Lorps found
Craigdarroch might propone it, without acknowledging the passive titles. Then
he insisting on the nullity of the bond, for want of the writer’s name, it was
alleged, The same was sufficiently supplied, because of the several obligants and’
witnesses all signing, and that the filler up of the witnesses’ names and date was
mentioned and designed in the bond, and he could not, on his oath of calumny,
deny but William Alves was the writer, who was ready to depone ; and the de-
sign of the act was only to find out the writer, which is abundantly clear in this
case. Answered, That the number of witnesses, how great soever, did not sup-
ply this nullity, which is a distinct and separate point ; and the foresaid act of-
Parliament declares, where it is omitted, that it is unsuppliable ; and to maka-
it up, were to prove debts by the uncertain testimony of witnesses, or the falla-.
cious conjecture of comparing hand-writs ; and the condescendmg now on Wil-.

Tiam Alves as the writer, is not sufficient ;- nor does offering to seek their oath,
of calumny on it satisfy the act of Parhament which is most positive, “and ex-,«»
pressly calculated to obviate and debar all such condescendences.now for sup-
plying that defect. " The Lords thought it, in a court of conscience; a good and*
sufficient bond ; but, as our law stood, it was null; though it was both unman-.
nerly and u_nnelghbourly to propone this nullity, yet being proponed, the Lords
‘belioved to sustain it, though hard, quia ita lex scripta est : Andif this were dis-
pensed with, then a great mean of improbation of writs as false would be cut
_off, viz. the writer of the body of the writ, that being the main reason of in-
serting his name : Some thought if the: debtor Craxgdarroch who had subscrib-
ed it, had heen in life, his oath might have supplied; but here it ‘was his son,

' who knew nothing of it, being then an infant. Others said his 6ath could not
have heen required, unless the debt had been also referred to his cath. Then
it was insinuated, That William Alves should be liable-ex delicto vel quasi, for
omitting to-insert his own name as writer, especially the debt having come into
his person, and he having assigned” it with warrandice to Closeburn ; but this -
was not debated at this time. See WriT.

Fol. Dic. v: 2. p. 187. Fountainball, v. 2. p. 240.
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No 152, 1:709; November 10 Earw of LAUDERDALE against LorD YESTER.

Where the li- . .
i’frlei;a’i"‘;:r‘_ Tue Lorps, in the process betwixt the Earl of Lauderdale and the Lord

;nal, tgiSfdi- Yester, (See Arpenpix.) found the Lord Yester bound in regard of his
‘:g?dkrfitctx::]i mother’s renunciation to the Duke of Lauderdale, her father, and as law-

:;‘r‘y' peremp- fully charged to enter heir to her, and otherwise representing her, to denude of
ceshad been  Dunfermline’s apprising in favours of the Earl. Yester now givesin a petition,

made. representing, that the Lords’ interlocutor went upon a mistake, as if he had



