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&mappomt that. useful and necessary law. of selling by roup ; f'ér Wbere many

annualrenters affected such an estate,: the buyer could not- dxsburéien the lands
of these infeftments, without: giving them likewise their penalties, which would

exhaust more than the price he ‘was to.pay ; for he could not compel- them' to *

take their prmmpal sum and annuals, unless he likewise offéred the penalties,
But it was answered, That the 6th act 1695, promded a*¢lear remedy for this,
where the buyer is allowed to consign the“price in' the  Town- of Edinburgh’
hands, where the creditors are unwilling ;. and in:that easehe is declared free,

and.the lands disburdened ; and; the infefters, rather: thar have their money |

comlgﬁed only to pay them 3 .per, cent. will think it better to acoept of their
principal and-bygone annisls ; which method makes, room for ‘posterior’ credi-
tors.to get somethmg 5 Whereas if the - annualrenters’ got their. expenses, it’
might exhaust the whole price.’ I-find, by the Roman law; retention was al:

lowed, but action’ refused to dne.who has bestowed meliotatlons in- bmldmg on’
angther man’s ground, Where the dominus. :oh vmdxcates the Whole, § 30:

Imtzt. De Rer. Divis.. - .. : RN
Fol Die. v, 2. p; 4 Fountam}zall v, I p 77o. &5’1) 2, p IO~

»1702. 7anumy9
Sm ]on\I COCHRAN of. Ochlltree agamst The LORD MO\ITGOVIERY.

v

THE Lord Ross, Lord Montgome;y, and sevén others, gave a writfes com.

mISSIOﬂ to Sir ]ohn ‘Cochran to’ bid at the roup of the poH 1mposed by the act .
of Parliament: 1693, and not to excéed L. 40,c00 Sterling, unless he were al-
lowed by Colonel Erskine and Sir Thomas Kennedy to bid- further. Sir Joho+
was: prefefre;l as the greatest offerer, but he exceeded their commission in L.4100°

Sterling.: Thereafter the tacksman and partners'entered into a contract, where--
unto there were about-22 assumed'; and  the Lord: Montg()mery, by a missive

letter, declared his- wmmgﬂess to be' one of  that number; and sent’a conumis- -

sion. and watrant to William -Cunningham * of Browhhﬂl 't6 voté for him at the
meetings as his proxy; and accordingly he is marked in two ‘sedertnts as acting
for my Lord'Montgomery... The tack eventually falling to be.detrimental, and
-my Lord Montgomery concewmg himself not bound by the foresald letter and

proxy, neither of ‘thém bemg fermally recorded in'the’ somety s Books, Sir John
Cochran pursues him ‘to relieve him of a ‘propdrtional part “of the’ loss'and da-

-mage resulting from. the " tack.— Alfeged “for fity: Lord, absolvits?, because .you

exceeded our commission in bidding beyond the’ L. 42,020 to which you was li-
Taited.—Ansiwéred, 1 had the concourse and' alfowdnce of the two assessors ad-
Jemed to e, and they bemg present and not’ centradlctmg, ate presumed to .

have ngen their consent.——Tre'Lorps found - tac1turmty Was, not a sufficient -
concourse ‘nof act;uxescence here, but: ex gfficio OVdalhed them to be examiined :
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upon oath 1f thcy consented. ~—2do, Alleged for my Lord 1 cannot be liable as

one of the 22, because my letter was not only an oﬁ'er and never accepted,

but repudiated ay till they found thcy would be losers ; and if it had been pro-
fitable, he could never have compelled them to communicate any share of the
gain, and so it was plainly societas leonina as to him ; and the first nine under-
takers were to have been liable in solidum, because electa erat industria persone,
and they knew one another’s solvency and sufficiency: But.in 22 assumed they
can only.be liable pro rata for their 22d share, seeing they had not that know-
lédge and confidence in one another ; and Sir John might as well have assumed
202 as 22, for whom it were absurd to think the Lord Montgomery should .

,stand liablé.—Answered, The letter is conceived in the most strong and obliga-

tory terms of his design and willingness to cotitinue a partner, and is further-
strengthened and adminiculate- by his proxy given to Brownhill. In the rea:
soning among the Lorps a decision was cited, (No 25. p. 8411.) between Sir
Robert Montgomery and one Brown, where, notwithstanding of a letter de- 4

~ claring he intended to adhere to the bargain, yet there was found room to resile,

et locus panitentie ; but here the Lorps found Lord Montgomery liable for his
22d part upon his letter and commission.—Then my Lord alleged, in the third
place, That the most he could be found liable in was only for L. 50 Sterling, as
the penalty annexed to his. non-acceptance, in so far as, by an express quality
and condition of the contract, it is appointed that all the partners are, betwixt

and the 6th of August 1694, to grant bond and caution for their proportion,
_and"in case of failzie, their share'is to be void and null as to them, but to ac-

cresce to the rest, and to be liable in L. 56 Sterling of pcnalt}.—-dmwered,
This being adjected in further corroboration of the contraet, can never be de-

torted to liberate them from the same, but must be interpreted modo habili to
“be over and above implement ; -and if by your own fault you did not give bond
_ and caution, you ought to reap no benefit thereby, else after your entering into

the society it should be in your power to be a partner or not.~—THE Lorps

- found, by the foresaid quality and conception of the contract, my Lord Mont-

gomery was free upon his paying the L. 50 Sterling of penalty, by which inter-.
locutor he was relieved of L. 200 ; far his 22d share amounted to L. 250 Ster.
1mg As to the being liable in solidum or pro rata, I remember some decisions-

in the Rom Genunensis shews cases where soezw non tenetur socio in solidum,

159c2. Febpruary 21.—Sir JoHn CoCHRAN having reclaimed, by bill, against
the interlocutor marked gth January 1702, betwixt the Lord Montgomery and
him, and the Lorps-adhering, he gave in his protestation for remedy of law to
the Patliament; as also against the interlocutor assoilzing Tarbet and Preston-
hall his brother, from bemg partners of the poll, on the like or parailel grounds;; ;
for my Lord Tarbet, in absence of his brother, having signed for him; and he,
on his coming to town, declining to accept, the Lorps found Tarbet’s obliga- -

_tion pro alio resolved only into the penaity, I/zdc § 3. Institut. De inutil stipulat,
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for whxch the doctors give this reasen, that all contragts must, take their prigin No I3
e’ nostra persona, and where they de not, noz Aabdet obligatio rad&cem unde. flugt -~
iz paciscentem, nec basin ubi .ftabzg ;. vide 1, unic, C. Ne yxor pro martito ; and in
. these cases, some maintain they are obliged no farther but to do theu' utmost

_ diligence and endeavours to cause the other perform ; but generally, they con-
clude he incurs the penalty expressed, et ejus solutione libsratur, unless where it
bears salvo manents pacts, which we call over and sbeve. the prermsscs ; and
then both are due, and paying the pénalty does not exoner,

Fol. ch v. 2. p. 54 Fozmtambail v, a.p 136 & xso.

-

1706 7uly 27.
THOMAS BAIRDINER of Cultrmll agam:t WILLIAM DRYSDALE, Tenant there.

~. No 14

- THOMAS Bampiner having acquired the lands of Cultmill by’ an adjudicatlon E'h:nd:&t;; .

against the heritor, did enter into a contract with William Drysdale the tenant, :;:': ;‘;‘{j;;_
who 'had married one of the herifor’s two daughters and heirs portiofiers, where- dum, unider
by the said Thomas Bairdiner was obhged to renew the tack for the space of wﬁf‘ﬁf’m _
19 years upon payment of the former tack-duty, and to grant him a discharge  ¢lause, * by
¢and attour
of a year’s rent then due; and - William Drysdale obligéd himself to- -grant a ¥ the imple-
disposition with corisent of his wife, of all pretence of claim that she had to ;Z’gi::st}ne
the lands, and to cause her sister to do the like betwixt dnd a certain ‘day, un- found liable

der the penalty. of 100 merks in case of failzie. William Du:ysdale being charg- gglnyt;r:f‘pg:e
ed to xmpk,m;nt his obhgemcnt e suspended upon this reason, That to pro- :?xl;m;:::rt;”
cure his sistet-in-law’s consent to the dxsposmon was factum ’”‘Pfc.rtabde, fot , .
she would by no means consent ; and therefore the charger could only seek da- .
mage and interest, which he liquidated in the obhgemcnt to 100 merks of pe-
palty ; upon payment whereof the-suspender is free, secing the clause, by and
attour the implement of the premisses, -was not adJected i
Answered for the charger ; as the sanction of alaw is only to enforce the ob-

servation of it, by sutuectmg transgressors to the penalty ; so the adjecting of
- penalty to an'ebligation is only dcsxgned as a compulsatoty uporn theédebtor
to fulfil, and to rgnder the obligation. effectual ; the. words by and attdOu¥ im-
plement of thé premisses, being only added ordinarily ob majorem cautelam.
And if it had been intended that the suspender should be liberated upon pay-
ment of the pe.ualty, that would have been exprest, as also that all things done
iin contemplation of the foresaid obhgamon should be restared. It is of no mo-
" ment that the suspender pretcnds he cannot’ procu.re his sister-in-law to consem
to the dxsposatxon for he qught to have foreseen that d:fﬁculty hefore his en-
gagement. And persons. obligéd to consent of third parties, were not liberated
_from the prmcxpal obhgauon, even where no penalty was adjected, but fopnd

liable to fulfil in forma specifica; Purie against Couper, woce anmgg &
VOL. XX.IV - 55X



