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deny‘the tmth, lea'st ‘his onth should clash, or, by con‘fessxofl acknowledge his
_ penjury in:his first-oathi’s dud therdfoi€ it wab agaifst chamy 4nd hémanity to
“cnsnafcme:n, by first askm»g the general afiterrogatory, ‘and then proponing

special tnes, though at” the sanyé time, thuch ‘more ex mtervallo It is true,

wimre a:party adjects a Guality, ot being referred to his oath, he- cannot

thereby saxclude the other party from expiscating: the truth by special intertoa

gatoripsiy: butlit i not Jo Whea' a rhaiter is Teferred by ‘the party to oath. 1t
was .mrwsred; That Addlithis: was ‘examined when Husband was not present

and did .depone, upon ‘thier porit in-the'act referred generally to his oath, that

the cquse of Both bonds Wwas the same.” It was replrcd That there was heré
no collusion ot clandestine edurse, but Ardblair came publicly to the Bar and

made fhith § aad, 1A the afeeioon, did- depone upon the act as it $tood ; nei-

ther are, apemswl intesrogitobiey- hEceséary, though the party may use them if

hé please, jad thereforé Trot %a\fmg oﬁéred them before the oath was guren in.

due titne, e cannot be heéardithereafter. - \
’Taz Losws found, that,aftér-the party had deponed in: general clther upon’
. the act ik general mterrog&t‘ﬂry, he-dould not thereafier be examined’ upon

any special interrogatory, thatit Dight Hfer any- cohtradiction to his oath o
the generalj ahd. did rejolve td:keep that method in”exanihation, to’examine

ﬁrst upon: the ’speé}al mterﬁbgato-nes if any were,' and last upon the gereral,

X Fountamhall reports tlns case:

’

Tais was found rcIevant to annul a comprmng, that they offered to provc‘,

by Ardblair’s oath, he- ha:& drice ta?c‘etf #'bond in satisfaction of the sum in the

comprising, though- the bond bore borrowed money ; and-he having deponed.

negative, but not havmg ‘told what was the cause of the bond, the Lorps refus- -

ed a bill craving a re-examination of him upon that.. _ .
' ’ : o ‘ - . Fountainhall, MS..

* b . - .

1701. November 10, Davip ArTKeN against James FINLAY..

Ina concluded cause, David A1tken contra James Finlay in’ Balchirystie, the ’

pursuer had offered to prove, by the defender’s oath, that’ he owed him 300
merks, which he had given him on-his promise to repay it ; as-also, had intro-
mitted with thirty sheep, the value. whereof he libelled, with L. 100 as their
‘profits since.  Finlay depones, and confesses he received the money ; but adds,

that it was in payment and satisfaction ta him of as much due to him by Ait-

"ken, and that he never promised to repay it; and as to the- sheep, acknow-
ledges he tock nine ewes of the pursuer’s, but it was by virtue of an order and

- Fol. Drc.v 2.p. 15, Stair, . 2. p. 651 |
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warranffrom'the Laird of Ardross, as his ;propQrtion of a:militia horse, :to the

outputting whereof he contributed-as a fraction.: ‘At advising, it was’ agitated

among the Lords,. ‘whether the quality adjected to the oath, that what he got
was in payment of a -debt owing to him, was intrinsic, or- if he behoved to
condescend on the particular ‘debt owing to him, and prove it ~—TnE Lorps
did think he was not fully interrogated as_he, ought to have been, yet .found

. the quahty intrinsic, and would not burden him now with.any ‘further- proba-

tion ; but, as to the sheep, found the taking them by Ardross’s order extrinsic,
unles§ he produced it; though ‘the summary execution for. the \proportions. of
the militia used seldom to be in writ. Then the pursuer offered: yet to prove,
by the defender’s oath, that any ground of debt, to which he could ascribe his
receiving of the money confessed was only due upon a minute of tack. betwixt
them, fwhxch was never delivered, but depos;tated npon conditions, which

‘never existing, the tack expired and fell—Tue Lorbps considered: this. might

involve the man in contradicting his former oath ; for, if he should acknow-

ledge the interrogatory as it is conceived, it Would be plainly inconsistent with

"is former oath, bearing, he took it in payment and satisfaction of a debt owing
im, and sp might infer perjury ; and bemg om}tted they refused now to re-:
:Xamine. him thereupon and decerned ; modlfying the_price of the nine: sheep,:
vith their bygone profits, to.L. 5o Scots for all. - See QUALIFIED QATH. o
Fol. Dic. v. 2. p. 1 5 Fountainhall, v. 2. ?- 159,

*

Oath of the debtor, if good against his creditors ; ‘sec"'PRo,OF' ,
Oath of a wife, if good against her h,usb;ah,d ’ jsgre: PR? or;r
- Intrinsic and extrinsic qualities ; see QuaLIFIED QaTH,

See ArpENDIX.



