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T70L. . Jufie 25. BorTHWICK dgainst BorTHWICK.

RankzirLor reported Borthwick of Fallahill against Borthwick of Craikstone.
Borthwick of Craikstone, in 1660, grants a bond of tailzie, whereby he obliges
 himself, if he succeeds as beir to his father, to resigh in favours of himself and
the heirs of his own body ; which failing, to Alezander Borthwick, his brother,
with irritant clauses de non alienando, et won contrabendo debiturn. Six years af-
ter this, old Craikstone marfrying his said son to Riccarton’s daughter, he dis-
pones the estate to him in the contract of marriage, and there the tailzie nor ir-
ritant clauses are not tepeated 3 but, on the contrary, 12,000 merks provided to
the younger bairns of the mattiage, and the spouse torazoo metks of annuity;
all which seemed inconsistent with the former tailzie:
Borthwick of Fallahiill pursues a.declaratér against Craikstone, as heir to his fa-
ther on the siid bond of tailzie, to resign and take the rights m the terms theres

of, especially seeing inhibition was served thereon.  Aleged, As the tailzie was -

never corppleted, so it was a- Jatenit deserted paper; never obligatory, but inno-

vate, renounced and passed from, in so fat as, posteriox thereto, the father Who .
rermained fiar of the lands, disponied the same simiply o his son by ki3 eontract .
of madrriage, without either sention ot relation to the former bond of tailzie 6F -
resolutive clauses thereift cowtained ; which was & plain and direct pasinig from -
the said tailzie : Likeas, Fallahill being the defender’s tutor, he served him -heir

of line without teking: netite of the tailsie, - and ‘stcepted ‘2 wadsét-right of a
part-of the tuilzied lands, and did not defend him aghinst the debts upow the

taikzie 5 all which were manifesé and dawnright. confraventions thereof. An-

.fwered That renunciations of tights is one of the. bardest and ebscurest pre«
sumptions in Jaw, and ought to be clearly demonstrate, otherwise it ought not
to be presumed ; and though the contract matrimorial makes no mention ‘nor
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telation to the tailzie, yet it moways revokes, .casses or annuls it ; and thefefore

what hinders 1t to stand ; and ithe deeds condescerided on are not so incompati-
ble with it bot they may both subsist. . Tur Lotns foond the succession being
put in another ctrarmel by the contract of matriage, the tailzie was not obliga-

tory, not effectual now, which was ‘muinly destgied in that evént of his suc- -

ceeding as heir ; which never existedy seeing he got the estate praceptione hare-

ditatis by a dispositfon in the centract-of tharriage, clogged thh no rrrn'anmes

tut rather clauses inconsistent therewith.
Ful. Digi.v. 1. p._,(xgl. - Fountainkall, v, 2.p.116.".]
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