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1697, February 24.
‘Tromas KiNcaIp against The L. of COCI&BUR\} s CREDITORS.

\
'

- Tuomas Kincaip of Auchinrecpc‘h'gives in a bill to the Lords; representing he
was a considerable creditor to Cockburn of that Ik, and that the estate bemg
now sold, -and ‘the creditors ranked, the preferable creditors craved _payment,
not only of theix principal sums and annualrents, out of the price in the pur-

~ chaser’s hands, but likewise of their penalties, by which posterior creditors

will be exceedingly prejudged ; and therefore craved, that ,principal and ‘an-

" nualrents might be allowed to each creditor, conform to his preference before

any get their expenses; and then, if there be a superplus, the same to be di-
vided equally among them for their penaltles. It was doubted, on the one
hand, how preferable creditors could be cut short of their- penaltles especially
in.so far as they had actually debursed it in dxhg‘ences against their debtor, it
being as due as the stock ; and on the ‘other hand, penalties are but due by
personal obligements ; and in some former roups of Carlourie, &c. the Lorps
had taken that method, as favourable to posterior creditors: However, the
Lorps d-emurred somewhat upon it; for it was alleged, That the former prac- -
tices were in respect the creditors had consented. thereto. But the Lorps re- -
fused it in this case, because of the decreet of ranking being estracted, it was
not debito tempore craved ; likewise, if they had been cut off from their pc-
nalties on Cockburn’s estate, they-would have recurred on my Lord Sinclair’
whose estate they h,ad likewise adludged as cautioner for Cockburn, his father-
in-law, i
1400,  Fuly 4—In the ranking of the Creditors of the Laird of Cockburn,
mentioned 24th February 1697, it occurred to be debated, if the infeftments
of annualrent were not only preferable guoad their principal: sum and annual.
rents, but also for their penalties and termly failzies; at least for their debur-
sed expenses, to be modlﬁed by the Lords: Some thought them real, and to
affect the reversion, seeing the debtor could not redeem, without he likewise:
paid their expenses. Others thought the buyer at the roup noways liable there-
to, but only for the principal and annualrents, and the expenses were personal
gquoad him ; though the price seemed to come in place of the land out of which
the annualrent is upliftable. Yet the Lorps found the creditor-infefter had
no action in law against the buyer, to force him to pay the penalty ; but like-;

~ wise found the buyer could not force the annualrenter to denude or convey hig

right, till he were satisfied of all, seeing he had provided for his expenses. by
the same security, whereon he had trusted the sors and stock ; but that the
annualrenter had right of retention of his right till he were paid, seeing the acts

of Parliament, about roups, did not design to tzke away private parties’ rights,

or cut them off frem the expenses. It was #7ged against this, That.it might
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&mappomt that. useful and necessary law. of selling by roup ; f'ér Wbere many

annualrenters affected such an estate,: the buyer could not- dxsburéien the lands
of these infeftments, without: giving them likewise their penalties, which would

exhaust more than the price he ‘was to.pay ; for he could not compel- them' to *

take their prmmpal sum and annuals, unless he likewise offéred the penalties,
But it was answered, That the 6th act 1695, promded a*¢lear remedy for this,
where the buyer is allowed to consign the“price in' the  Town- of Edinburgh’
hands, where the creditors are unwilling ;. and in:that easehe is declared free,

and.the lands disburdened ; and; the infefters, rather: thar have their money |

comlgﬁed only to pay them 3 .per, cent. will think it better to acoept of their
principal and-bygone annisls ; which method makes, room for ‘posterior’ credi-
tors.to get somethmg 5 Whereas if the - annualrenters’ got their. expenses, it’
might exhaust the whole price.’ I-find, by the Roman law; retention was al:

lowed, but action’ refused to dne.who has bestowed meliotatlons in- bmldmg on’
angther man’s ground, Where the dominus. :oh vmdxcates the Whole, § 30:

Imtzt. De Rer. Divis.. - .. : RN
Fol Die. v, 2. p; 4 Fountam}zall v, I p 77o. &5’1) 2, p IO~

»1702. 7anumy9
Sm ]on\I COCHRAN of. Ochlltree agamst The LORD MO\ITGOVIERY.

v

THE Lord Ross, Lord Montgome;y, and sevén others, gave a writfes com.

mISSIOﬂ to Sir ]ohn ‘Cochran to’ bid at the roup of the poH 1mposed by the act .
of Parliament: 1693, and not to excéed L. 40,c00 Sterling, unless he were al-
lowed by Colonel Erskine and Sir Thomas Kennedy to bid- further. Sir Joho+
was: prefefre;l as the greatest offerer, but he exceeded their commission in L.4100°

Sterling.: Thereafter the tacksman and partners'entered into a contract, where--
unto there were about-22 assumed'; and  the Lord: Montg()mery, by a missive

letter, declared his- wmmgﬂess to be' one of  that number; and sent’a conumis- -

sion. and watrant to William -Cunningham * of Browhhﬂl 't6 voté for him at the
meetings as his proxy; and accordingly he is marked in two ‘sedertnts as acting
for my Lord'Montgomery... The tack eventually falling to be.detrimental, and
-my Lord Montgomery concewmg himself not bound by the foresald letter and

proxy, neither of ‘thém bemg fermally recorded in'the’ somety s Books, Sir John
Cochran pursues him ‘to relieve him of a ‘propdrtional part “of the’ loss'and da-

-mage resulting from. the " tack.— Alfeged “for fity: Lord, absolvits?, because .you

exceeded our commission in bidding beyond the’ L. 42,020 to which you was li-
Taited.—Ansiwéred, 1 had the concourse and' alfowdnce of the two assessors ad-
Jemed to e, and they bemg present and not’ centradlctmg, ate presumed to .

have ngen their consent.——Tre'Lorps found - tac1turmty Was, not a sufficient -
concourse ‘nof act;uxescence here, but: ex gfficio OVdalhed them to be examiined :
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