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was entirely exhaufled by liferents, was prefumed to have done it, ex pietate, al-

though aflion was once competent to him, for thefe years alitaet, againft the

old lifereriter, becaufe no fuch aaion bad been intented.

TE LORns found alfo, That the mother was bound, jure naturali, to aliment

the younger children infamilia, they being young.
Harcarfe, (ALIMENT.) p. 5.

1697. February 20. SETON afainst TURNBULL.

EUPHAME SETON, Lady Kirkland, and Bailie Fife, her huhand, purfue Dame

Alifon TurnbuNl, and Mr John Stewart of Afcog, her htband, to bear a propor-
tion of the aliment of John Butler of Kirklaid, Fn to the fiid Eliphame, and
grand-child to the faid Dame Alifon, who liferented a great part of his efiate be-

twixt them, and fo both frper jure nattirtr, and on the ad of Parliament 149r,
were bound to entertain the apparent heir; and, by an interlocutor in 1685, the
faid Dame Alifon was appointed to bear a fhare of his aliment.-Alleged, That
the faid Euphame, the mother, had already alimented him, and fo prefumed to
have done it, ex pietate materna, and cannot claim it, feeing nemo alitur de pre-
terito; but thefe a&ions only conclude pro futura, and the child fhould be pur-
fuer here: All which the LORDS repelled, in refpe6t of the procefs in 1695.
Then contended, That fhe had quit a part of her jointure to her fon, the child's
father, at her marriage, and to there could be no farther burden or dedudion
laid upon her.-Anwered, He undertook portions for his younger brothers and
fiffers.- THE LORDS found her ftill liable in a proportion, and modified 400
merks yearly, to be equally divided betwixt the mother an4 grand-mother, out
of their two liferents. But then it was objecled, That moft of the time fince
1685, was when the faid Dame Alifon was married to, Mr William Clerk advo-
cate; and he having lifted her jointure out of Kirkland his executors mutt be
primo loco liable for thefe years' aliment, which fell withi his marriage, and Af-

cog, tle next hufhand, only fubfidiarie, after difoufixag of them.

1697.' 7une 16. THE LORDs advifed the bills and asofvers between Euphame
Seton, Lady Kirkland, and Dame Alifon Turnbull, and their liufbands. Butler
of Kirkland having a very fmall eftate, and moft of it being liferented by the
faid'Euphame his mother, and Alifon his grand-mother, he had purfued them in
1685, for an aliment, and obtained an interkacutor, modifying 400 merks to him
yearly, to be paid equally by the two liferenters. Dame Alifon, the grand-
mother, now reclaims on thefe grounds, imo, That being alimented by the mo-
ther, prefxrmitur to have been done ex pietate materna, et nemo alitur de fra-.
terito; and fo the can have no repetition of bygones. ado, The interlocutor
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foiunded on, wants all manner of warrart; Ibr Dame Alisen is neither mentioned
in the body of the fummons, nor any execution againft her. rie, During moff
of thofe years acclaimed, fhe was mnarried to Mr William Clerk; and as there is
an order of djfclffion among heirs, fo alf among hibuands; his reprefestatives
mult be prim. hoo, liable io the years he intromitted with the joiature, out of
which this aliment is acdaimed, before you tan infift againft Afeog, her prefent
huband; March 28th 1629, Mathifon, Durie, p. 443. See HeUssw and WIrs;
and i8th February 1663, Dunbar, Stair, v. x. p. j 81 See HeseAN aid W Lr.
4ao, No. proportion of the aliroent can come off the grand-snother, becaufe ithe
renounced already a part of her jointere to his father, and fo cannot be arther
buxdened nor reirikbed; as was found on the 27 th July L62, Hamilton of Blair
contra his grand-father, No. z6.}hpra; an4 the oother'ejointure can better allow
a retrenchment; and by the 25th of .arliaroent 1491, the beir can have no
adfion, if he have any other eftate to alimeut him.-Anwered for the mother,
That the opponed the Lords' interlocutor, which was in as pofitive explicit terms
as could be; and etjo, the execution had fallen by, yet the had compeared by
Mr William Clark, then her hufbancd, which was fufficient to fuftain the inter-
locutor : And for her reftridtion and down-giving a part of her jQinture, it was in
contemp1ation of an additional buoreq o provifios be uAdertook for his youn-
ger brothers, and fo was not lucrans thereby.-Replied, He was liable to thefe
utcunque.-THE LoRDS found the interlocutor wanted a warrant, and therefore
affWihied the faid Dame Alifon from bygaies ; and, before they would determine
htow far the muft bear a part of this aliment irn tir-me coming, they allowed either
party to prove what he gave down of her jointure,; and q&u nomine the did it;
and if he was, ab ante, obliged to thefe proviioms, or not.

Fol. Dic. v. I. -P. 3o. Fountainhall, v. I. -P. 770. 776.

CUNNwePHAs of Brownidl, agabt Dase MAROARET RAISAY, hi8
Grasd- Step-Mother.

THE faid William Cunningham, a pupil, having raifed a procefs of aliment a-
gainft his mother and flep-grand mother, upon the ad of Parliament 1491, cap.

25. whereby fuperiors of ward-lands are obliged to aliment the heirs; whichP by
eflablifhed pradice, paritate rationis, is extended to liferenters : Among other
defencej fhr the Aepgrand-rother, this was proponed, That w hen fhe married
the purfoek greadkatber, fbhe was provided in an liferent of 3000 merks, out of
u former huiband's eftate, the half whereof the allowed to be fold, and applied
fpr payment of Brownhill, her hufband's debts ; and therefore had fearce enough
to herfel haviag alfe feveral children and grand.children.of her own;, whereas-,
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