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same process, if her infeftment prove ineffectual, or if she happen to be debarred
by preferable rights, by eviction or otherwise. Vol. 1. Page 610.

July 11.—Lady Edinglassie against Sir John Gordon of Park, and her other
curators, mentioned 16th February 1694. They proponed another defence,
That they could not be liable to make up her damage; because she was not lesed
by the contract of marriage, being null; so that she may recur against her
debtors in the tocher, and recover it: because, by her act of curatory, three is
a quorum ; and, though there be three curators subscribing this contract, yet
one of them must be subduced, and cannot be one of the number,—viz. Sir John
Gordon of Edinglassie, the husband’s father ; because, though he was a cura-
tor, yet he acted herein the capacity of a disponer, and takes burden for his son
to implement the provisions for his son, both to the Lady and her children, and
the tocher is assigned to him ; so, his subscription being discounted, there are
but two curators signing ; and so the deed is null, and not binding on her: and
she may recover her tocher assigned ; and so has no lesion, and, consequently,
no recourse against her curators.

ANsweRED,—It is noways competent to you to object against your own deed ;
and however it were null, you cannot say it, who made me engage in that con-
tract, and consented with me.

The Lords found the defence not relevant to liberate him from being liable
in warrandice, to secure the Lady’s jointure, which they had neglected to do,—
neither putting in a precept of seasine, nor parties, at whose instance execution
should pass ; and he, being the husband’s uncle, had drawn on the marriage,
and left ber insecure. But, as to the conclusion of refunding the tocher, the
Lords assoilyied the curators from that; seeing the articles and terms of the con-
tract were equal, just, and rational enough, if they had been fulfilled ; and they
would not too much over-burden nor discourage curators. As also, the Lords
rejected that conclusion, anent making the curators liable to secure the fee to
the heir-male of the marriage ; both in regard that it was but a mere destina-
tion, and that they were not curators to the children, who were not then in be-
ing. Vol. 1. Page 629.

1694. July 12. Acenes Burner against MR Roberick MAckenzie of
PRESTONHALL.

AcxEes Burnet against Mr Roderick Mackenzie of Prestonhall, for declaring
his father-in-law Archbishop Burnet’s adjudication extinct by intromission.
Mr Rory clothing himself with an assignation to ‘the liferenter’s right ; and it
being replied, that he entered to the possession by the right of the fee he had
by the adjudication ; and he denying it :—the Lords found it relevant to prefer
him, if he had both the right of fee and liferent in his person before he attained
to the possession ; in which case, they would ascribe his entry to the liferent, as
the jus potius, which would have excluded his right of property by the adjudi.
cation, as prior thereto. For, as others may not invert the title of his posses-
sion, so neither can he ascribe it to any other right, save that by which he began
his possession. Vol. 1. Page 630.





