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sterling was to be disposed of by the king’s appointment, and so not to Perth’s
own use, (but for the missionary priests, as is supposed,) yet Perth must refund
it, unless he instruct how he employed it; which they dare not do, in regard
the supplying seminary priests, to pervert the nation, is treason.
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1694. June 19. Bower against BaiLie Fyre and RoBERTsoN.

Ix a cause, between Bower, Bailie Fyfe, and Robertson, it fell to be consi-
dered, if Bailie Fyfe’s oath could be summarily advised as plainly negative ; and
next, if the quality was intrinsic, or behoved to be proven aliunde. The case
was, He had charged on a bond of 200 merks. The reason of suspension was, It
was for a fine imposed for a delinquence of theft, which he componed for that
sum ; and so it belonged to the town, and their treasurer behoved to uplift it.
The Bailie depones, That the true cause of the bond was not borrowed money,
as it bore, but a fine; and that he, by the rest of the magistrates’ warrant, ap-
plied it to some pious uses, as is very usual, without having any writ to instruct
it

Yet the Lords found this quality extrinsic, and that his oath could not prove
he bad warrant for his application and payment; but rejected it, unless he
prove it by the magistrates then in the oftice with him, or otherwise. For the
Lords thought,—1mo. It was a transacting and huddling up of crimes, to com-
mute corporeal punishment into money, contrary to S. C. Turpilianum. 2do.
The money being the town’s, he should not exoner himself by his own oath.
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1694. February 2 and June 20. Scot of MALLENY against Sir Joun Ginsox
of PENTLAND.

Feb. 2 —ArnistoN reported Scot of Malleny against Sir John Gibson. The
Lords found, though Scot refused to debate on Sir John’s declarator of molesta-
tion, and there was a protestation against him for not insisting, yet he ought still to
be reponed to insist in adducing his probation as to the meiths and marches, he
first paying Sir John’s expenses in the cognition already taken ; but superseded
to give answer to the farther debate,~—uwviz. that he had a decreet of perambula-
tion, clearing the marches in 1620, with their answer, that Pentland had pre-
scribed a part of that, by forty years’ possession since, and the reply of inter-
ruptions, both via facti et juris, and by minorities, and by one tenant’s posses-
sion of both the roums, &c. till they were farther heard. =~ Pol. 1. Page 600.

June 20.—In the action of molestation, between John Scot of Malleny and
Sir John Gibson of Pentland, it came to be debated, If it be a sufficient inter-
ruption of the prescription, that one tenant, for several years, possessed both
heritors’ lands. Many thought, that a joint promiscuous possession by a tenant
could be beneficial to neither, nec prodesse nec obesse, and could not be counted





