
payment and relief 6f the sum, being assigned to the mails and duties of the
lands, add having pursied a pdindinig -of the ground, and for mails and duties,
in order to his relief; the Lbas fduid that he tould do no diligence upon the
bond of relief, unless he could instruct he was distrest, and had niade payment;
and that he could only have relief in so far as he had inade payment. THE
Loans found the apprising null as to the ahnualrent of the 2b00 merks, in res-
pect Bonar the cautioner was not distrest, nor had made payment before the
leading of the apprising.

Fol. Dic. v. i.p. 126. Sir P. Hme, V. 2. No 828.

1687 . Februar i.

WILLIAM MON*TGOMERY, and his Assigiee, agdinst MILNE and
I ALLAirTIE.

WILLIAM MONTGOMERY, Prdident Lockhart's servant, (viho remdved in this
cause, though he inight sit, betii only his mast6i, tnd coiih), aind his;
assignee, phiiste Mile drfd Ballantibi, heirs to John afhd Janid Bdihiars, #
count and reckon for the ftmails and diies of a ierient in Edirib-ifgh, dispone
by John Peter to John Bonnat, for relif of a caatioi'Y whe'rdift Bonilar stood
bound. for Peter.-ftti LORDA, of Ikrcarse's report, fdufid it was' ido fitle whereon:
to eiter to the possession or to adjudge, so as to pbstesi by it; unles they would
instruct that they had paid the debt, did so had ptifiK&d th6 conit&iobl itifeft-
nent; and would not burden: ifhe pursuer to prov8, thA Jobi Peter, the princi-
pat debtor, had paid it, seeing the cautioner coifdAt i 4nstfut 16 ids dikeressed
since 65o, (which was- its' date), ad the b61d of reidik nit bea, thast they
xitight exter to the posseision ay. and 'wile they *6td pitl; i d edo it did, Whit
sectiify a4 the' grahter of the relief that'hig rents Whbuld b% aplibd to the pay-
metirf oftjis de t' so that he should be itill obndiAbis' to hif deditoi, aidn also,
be frustate 6f the rnts of his lands.

Al. Dic. f. I. p. 126. 1hiintiiba , -:. P-. 444.

1704. February 9. DauMMOND against LoRD JUSTICE-CLERK.

IN the competition betwixt Adam Drummond of Megginch and Prestonhall,
Lord justice-Clerk, both creditors to Sir Thoias Stewiart of Balcajky, and ar-
resters in Blairhall's hands, Megginch craved preference as' the first atrester,
being prior tempore he was potibrjure. Answered for the Justice-Clerk, Though
your arrestment be prior, yet being upon a bond of relief, that can never be a'
sufficient legal ground of arrestment, obligements adfactum prstandum neither
being liquid nor commensurate to the debt; whereas he had arrested on a clear
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NO 54.

No 55.
A tenement
was disponed
for relief of a
cautioner.
This found
no title of
possession un-
til the condi-
tion of paying
the debt
should be pu-
rified, or that
he w-as dis-
tressed.
There was no
clause entit-
ling to enter
into posses
sion until
paid.

No 56,
An arrest-
soent, upon a
bond frelief'
was beld to be
good in com-
petition with
another ar-
ren the
caUtioner
having paid
before forth.
coming.

SECT. 7. CAUTIONER. 2',7'3


