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1656, Fuly26. - Erriéon against CARMICHARL,

‘Capramy ErLisoN being iﬂfeft in an annualrent out of the lands of Thurftoun
in September, White of Thurftoun gave an infeftment to Thomas Dalrymple,
his good-brother, in November thereafter, for the behoof of himfelf, Bailie Car-
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michael, and other creditors; to which infeftment Bailie Carmichael hath now

right: Likeas White did put the faid Thomas in poffeffion of the moft part of the
lands that were in his own labouring, in December thereafter ; .and both mfeft-
ments became pubhc, by confirmations, upon the.fame day. There is now a
competition betwixt the infeftment of annualrent, and the faid infeftment of
property. It was alleged for Bailie Carmichael, That bis right of property muift
be preferred, becaufe it was clad with natural pofleflion; and the infeftment of
annualrent had no pofleflion. It was answered for the annualrenter, That an
infeftment of annualrent, or any other bafe infeftment, is a right of itfelf, with-
out poffeffion ; but a public infeftment is preferred thereto, as being:a’ private
fimulate right, refente possessione ; but not when there is no ground of fimulation,
being granted to a ftranger and a real creditor, and when there could be no pof-
feffion attained, becaufe there intervened the infeftment of property, clad with
. poffeflion before Martinmas, which was the firlt term of- payment of the annual-
rent ; which hath been formerly {uftained : Likeas there is great reafon for- it,
fince the aét of Parliament for regiftration of fafines, wbereby they are - null, if
not registered within 40 dayss
Tue Lorps preferred the annualrenter, and found, That there having been no
delay of attaining poﬂ‘eﬁion, or ground of fimulation, the bafe infeftment was
valid, being prmr and preferable to the pofterior bafe mfeftment clad with pof-
{feffion.
There was alfo much debate concerning the way of the bafe mfeftment of
property its obtaining poﬂeiﬁon as being granted by a notour bankrupt i fuga,
who could not prefer one creditor to another: All which was denied ; but the
Lords proceeded not upon that ground, and fo referred it not to probatlon
~ Fol. Dic. v. 1. p. 87 Stair, vi- 2. p. 460.

e

;686¢ December 9. Ramsay against KiNvocn and CHAPLAIN.

Carsk reported the cale betwmt Sn' Andrew Ramfay of Abbotfhall and Alex-
ander Chaplain and Kinloch, who objected againft one of the apprlﬁngs he pro-
duced, That the decreet of comprifing, and the charter and fafine, were all upon

one day, wiz. the 2gth of June 1655, which was impoflible. Anywered, That

the a& bringing - in all comprifings, led within year and day, not bemg then

made, creditors ufed great hafte to be the firft apprifer, (the fecond carrying no-

thing but the jus reversionis of the firft) ; and, therefore, before the court of com-
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prifing was held, they had the decreet of comprifing, and the charter extended
in mundo, ready for the fubfcribing ;- and then they had but fifteen miles to ride
to Waughton to take fafine ; fo all this was done in June, when the day is at the
Tonvgafi.iTHr Lorps fuitained: the e@ﬁxpmmg asd d;l;geme, unlefs they would
eﬁé‘rﬁoﬂﬁprcvemabfalfe N A . B

f}’aﬁMry 28, 168~e—‘-The cafe of Sir Andxew Ramfay of Abbotfhdll contra
?Hary ‘hmlpch and Alexander Chaplatn;. mentioned  gth December 1686 was re-
portad - b‘}? Cavfe. - “This was a compstition between 'a: bale mfeftu:xent taken on
the 28%th of Jlune 165 5y and a. public mff:ftmen& on--g compmung, ‘taken the

Wery Hext day theteafter 3..and fo prefererice was efaved on;it, as bemg pubuc ‘be-

fore'thé bide mft’fftnent had apprehended pofleiiof, -ot ‘could be clothed there-

With, whieh; at the fooncft, wds Martimnad 1655 ;.and fo it was @ medium inpe-

démentum intervéniens. -—-A’/Iége’d, 'The 105th act.1540, againit bai’e mfeftmems,
was’ orﬂy whete they wére fimulate, which this was not 3 -and it is offered to be:
proved, that it was clnd with poffeffion at the: tetm of Mastinmas fubfequent to
the fa‘ﬁrre which Wwas as fooh as per rerum naturdm could - ‘be; and fo he was
riot in mior 4Tz Lorps Hiclined to fuftaid this as relevant to prefer the bafe in-
fefttment, i 1efped of {everal former decifions, viz: Durié; 3th Februagy 1624,
No. 4. p. 1276. 5 and zd July 1625, Raploch, No 5. p. 1477, 5 and Stair; 26th
July 1696, Ellifon, N6 12. p. 1285.. Then.Abbotthall alleged, That he only pof-
feffed by virtue. of his affignation to the nails and duties,, before his fafine;
whieh was repelled in Durie, 24th February 1636, thham;, No'24. p. 1294.
s, That the térth of payment of the remtsin that barony of Auldcambus was
fLambriras, by théir tacks ; and fo he was in mora, not beitig ¢lad with poffeflion
at the Lambmas 1655:——TrE Lors ordained this laft point-te be further heard :

But Abbotihall, of confent, found his firft allegeance relevant, that he was clad.

Yith pcf“efﬁon at Martinmas 16535.
- Fol. Die. v, 1. p. 87, Faz'nmm/mll V. L.p. 430. 39’442.

* ¥ Harcarfe reports the fame cafe :

1687.- February

Henry Kinloch having uplifted mails and duties at Whitfunday 16 54, from
the Tenants of Waughton, by virtue of an heritable bond (in form of ) a proper
wadfet in- January preceding, eontaining an aflignation to mails and duties ; and
having taken a bafe infeftment, June 28, 1655, Sir Andrew Ramfay both led
and was Infeft upon an apprifing the day after.

Inz campetmon it was alleged for the appriler,. That he was ‘preférable, as
having the firft public right. .

‘Answered : "That the wadfetter is preferable, as havmg the firlt mfeﬁmem ;
and his rlght is public by poffeffion before and after infeftment. - 2ds, The wad-
fetter’s right was clothed with Poffﬂﬁion at Martinmas 16 55 the firlt term after
the infeftnient. .
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“UReplied's A‘ﬁ)rptﬁ?c’ﬂim ahberlor 1 the infefument could net .clothe 3. .. ady,
Wihiteves fivduf mdy Be m&ﬁlged ‘t6-anniattentird dotng ol > pofifile dxﬁgeme,
av'the fieft terns, ¢5 b prefeied, 1o Fch thitig éfn’ be' elittiled’ by Elenty Kin-
16¢h, 4 prbpet‘ wadfetter, *who Was i mora for net takig infefient fsomer; efpe-

da‘ﬂ} ii'a eomipetitior with Str Andnew's 2e«édl c‘lﬂ?gence r?rat is- }here favwmbler :

than 4 ‘voturitary righe, S
Diuplica: No differerc iy’ toﬂse mad‘e’ between 2 Yale rig?re of propér%!y arr& a

fight ¢P aitodatectst ; ritv §6 it thaterid whether the intevening public right be
Voluntary, or a legal diligence, fince the year 1614, when all infeftmefits became

{ome way pu{)’f‘c By reg1ftranon which is a better notification to the lieges than
a citation, or paying a term’s’annuairent upon dlfcharg which, though latent,
will clothe an annualrent with peffeflion.

Tue Lorps prefeffed the wadfertes; % - having done fufficient diligence at

Martinmas.
*. % Sir Patrick Hbme:repoi'ts' the fame cafe :

November 1686. 8ir Andrew Ramfay, as bemg publicly infeft in the 1ands of
Auldcambus, purf’ued‘ s redirflih’ agﬁmﬂ Hem‘y KirieR, of %, wadfdt; ‘granted
by the Laird of Waughtoune, of a pary of - thefe lands, upon thefe reafons : - That

albeit the defender was infeft upon the-infeftment wadfet, one day prior to-

the purfuer’s public infeftment, yet the defender’s, right being but a bafe infeft-
ment, not clad with pofleffiort beforé the- -pirfuet’s public infeftment, it Wwas: null

and reducible by . the 105th ad .of Padiament 1540; by which, bafe infeft-

ments, ot lea’i with pofieflion, are prefumed to he’ fimulate, and poftetior public
infeftments Are declared pref"erablﬁ thereto, and was fo decided, 24th February
1036, lepmnt No 24. p. 1294. whete “the Lords preferred a pofterior public

infeftment to a priot bafe infeftmentt not ¢ldd with pofleflion,~— Answered, That |

the defender being infeft, albeit but a day. bef'orc the purfuer’s public infeftment,
yet his bafe infeftment cannot be. reduced,” as not bemg clad with. poffeffion be-
fore the purfuer’s public infeftment, feemg fhere was not ‘a term intervened at
which he.could have gotten payment of his annualrent before the purfuer’s pub-
lic infeftment ; and the prefumption of fimulation is only in that cafe, where 2

party xs mfeft bafe, and that term paﬂ'es at which’ he might have. ufed diligence

for recovering payment, and clothed’ his right with' poffeﬂlou and’ was negligent ;.
but that there was no term paﬁ after the ‘bale mfeftment and befote the public

infeftment. As, in this cafe, the purfuer’s pubhc infeftment being the very next.

day after the defender’s bafe infeftment, it was 1mpoﬂible for ‘the defender to
have gotten payment of a term’s rént ; but at the neit term thereafter he did.

ufe diligence and got payment of the term s rent ; which was fufficiént to clothé.
his right with pofleffion, and to prefer his right to the purfuer’s ; and which has:
been feveral times fo decided, and pasticudatly the.2d July 1625, Hamilton of

Raplock againft the Tenants of Letham, No 5. p. 1277.; and 26th July 1676,
~ Captain Ellifon againft Carmichael, No 12. p. 1283.: and the cafe of Oliphant.
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againft Oliphant, No 24. p. 1294. does not meet the cafe, becaufe in that cafe the
firt bafe infeftment had not obtained pofleflion by payment of a term’s annual-
rent fubfequent to the fafine ; but only had received payment of a term’s annual-
Tent, due by the bond preceding the bafe infeftment ; and the party was that
publicly infeft had attained to the pofleffion, and gotten payment of the rents
for the next term fubfequent to the infeftment, and feveral years right thereafter.
~——Tue Lorps preferred the bafe infeftment, the defender proving, that he got
‘payment of the next term’s rent, {ubfequent to the mfeﬁ:ment at that term, or
thortly thereafter.

Sir P, Home, MS. No 803,

SECT. HL

Publication by Procefs of' Mails and Duties, and Pcinding of
the Ground,

1605. Fume 19. DovucLas against DausLas.

DouctLas, brother to Kilfpurdie, perfewed Alex. Douglas Maiffer, to heir and
fie the ground of his lands -of ‘Crawmend poynded for ane annuelrént analied
furth thairof, be the Laird of Kilfpurdie, to this perfewar, his bfother, be the
{pace of 26 yeirs fyne or thairby. It was alloged, That this perfewar could have
na procefs for poynding of this ground, becaus his titill wes ane privat feafine,
never authorifed be poflfeflion, and thairfore -could not give adtion agains this de-
fendar, having congueifed the propertie of thir lands from Kilfpurdie #italo one-
roso, and had obtained publick heritabill infeftment thairof, holden of the Tupe-
rioure, and pofleflion be virtue thairof. It was ansred, That the perfewar had
raifed letters to fearch, feik, poynd, and appryfe, the readieft gudds, being upon
the faids lands lang befoir the faid Alexander’s infeftment, and fua his infeftment
could not be reput privat ; notwithftanding whairof the Lorps fand the allegeance
relevant, and wald not grant letters to poynd the ground. At this tyme wes
rememibred the lyk pra@ik betwix auld William Crichton, fervitour to my Lord
Chancelaer, and the Laird of Drylaw, and betw:x Sir Robert Stewart and Hali-
burton and Logane *.

Haddington, MS. No 82 5.
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