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caufe the lady, who might pr6tend the right, never being feived, nor kenned;
would not have had right in her own time to purfue therefor herfelf, and far
lefs her executors could do the fame, feeing there is required a brief out of the
Chancellary, and a kenning by the Sheriff for her title; but here there is no
neceffity of a title, but only that.he was hufband, and for the hufband's ceffation
he was all that fpace out of tihe counitry. THE LORDS fouid the allegeance rele-
vant, notwithftanding of this reply; for they found, that this courtefy being a
benefit competent to the helband-, who-fought not the fame, conform to the law
and confuetude of this realm, therefore his executors could not feek the fame,
efpecially after fo long a time, where thermails of the houfe libelled were uplifted
hnd fpent, by virtue of an heritable title, never interrupted within the fpace of
the years acclaimed and therefore affoilzied.

Ad. Stuart & Sandilands. Alt. Nicolson & M'GNI.

Fol. Dic. v. z. i o8. Durie, p. 788.

3** See This afe by Spottifwood voce COURTESY.

1637- . March 2z. LADY MANDERSTOUN against L. RENTOUN.

LLer MANDxRSTOUN being provided by hei hufband in, her contra .o inoar-
riage, to her liferent of fome teinds, whereof the right was in her hufband's
perfon for long fpaces to run, and being lawfully divorced from him, the pur
fues the Laird of Rentoun for payment of the duties of the faid teinds, of all
years fince her divorcement, viz. by the fpace of three or four years by-paft,
wheret9 the acclaimed right, as if her hufband were naturally dead : And Ren-
toun alleging, That he had lawfully comprifed her hufband's right of thefe
teinds, albeit after the contr4, of marriage, yet before the divorcement, i re-
fped whereof he bruiking b' virtue of his public right, bona fide fecit frualus
perceptos et consumptos ues :---TrHE LORDS found this allegeadce relevant, to
import liberation to him from thefl bygone, years Accjaimed, notwithfLanding
that the purfier's right was by virtue of a preceding contraft of marriage.

Alt. Nicolson, irai. Clerk, &ol.

Fol. Dic. v. ifi.f 108, Drk,,P. S40,

1685; November 27. HEiR of Kirkland against His MOTHER.

FoLND, that an heir purfuing a procefs of aliment againft his mother liferen.
trix, will get nothing modified for the years preceding the fummons, the defen-
der having bona fide confumed her whole annuity, thefe years; and the life.
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No 22. rented lands not being ward lands, which by aa of Parliament are burdened
with the heir's aliment, but land feu or blench, to which the aa is extended by
praice only.

Fol. Dic. v. I.p. .18.

4z* See The particulars voce ALIMENT, p. 403.

SEC T. VI.

Poffeffion upon a Right null ex facie.

1629. Jane 26. K. ADVOCATE afainst SOME EXCOMMUNICANTS.

SEVERAL perfons excommunicate, being purfued upon the aa of Parliament
1609 for payment of certain corns growing upon the mains poffeft by them-
felves, of diverfe years after the fentence of excommunication, and now by-paft,
before the intenting of this purfuit; and the defenders alleging, that the purfuit

being for the growth of corns of by-paft crops, which were confumed, and not
now extant, the fame ought not to be fuftained; for reafon could not inforce,
that they thould be decerned to pay that which was bonafide fpent diverfe years
fince, being corns which could not be keeped. Likeas the fame being fpent in
fervants fees, and others, who laboured the ground; and in the maintenance of
themfelves and their families, which refIed out over the feed, and teind, which
alfo ought to be dedu6ted, therefore the fame being fo fpent for maintaining of
their lives, and for their entertainment, it ought to be allowed, as both bonafide
confumed, and neceffarily done, and therefore ought not to be repeated, nor
they fubjea to pay the fame. THE Loans found, that the feed, and teind, and
fervants fees, and other expences made in labouring of the ground, and mains,
and winning of the corns growing thereon, ought to be deduated off the corns
forefaids, growing the years libelled, for which the defenders were convened, the
fame being made fpecial; but as for that part of the allegeance, anent the corns

fpent upon their own entertainment, being, as they alleged, the only means
whereby they lived, and fo neceffarily alleged to be confumed: THE LORDs re-
pelled that part of the allegeance, and would not allow the fame ; but fuflained
the adion for the corns forefaid, growing, and intromitted with by the defenders
as faid is, except only for teind, feed, and fervants-fees, and expences of the
labouring and winning thereof, for which defalcation was made, and no further;
for it was found, that the a~tion was all good for the by-gones, fince the excom-
munication, which took away bonafides. albeit they were confumed, as it is for
time coming, fo long as they fland excommunicate; for that fame neceffity
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