
ANNUALREN T.

(Dua by lucrati.)

1628. February 7. N. HOME against L. of RENTON.

MoN-Ey due for the price of land, if it, or any part of it, be retained by the
buyer of the land, and he poffefs the land likewife, he will be liable in payment
of annualrent for the fame, though he be not obliged thereto by contra61, as
was found between the Laird of Durie and my Lord Ramfay (No 8O. p. 542.)

Fol. Dic. v. I. p. 42. Spottifwood, (UsuRy.) p. 352.

*** See This cafe, Durie, P. 340, voce HERITABLE and MOVEABLE.

1628. ,December 17. LAURIE against GRAHAM Of Pannalls.

ANNUALRENT found, by the Lords, due, not only for the price of the lands,
the buyer having bruiked the land, but alfo for the price of the difcharge of the
reverfion of the lands.

Fol. Dic. v. I. p. 42. Auchinleck, (ANNUALRENT.) MS. p. IO.

1663. January 28. LORD BALNAGOUN against Mr THOMAS M'KENZIE.

BALNAGOUN as donatar to the efcheat of his father, purfues Mr Thomas
M'Kenzie for the price of fome lands fold to him by his father, and for the an-
-nualrents fince.-It was answered fbr the defender, That there was no annual-
rent due by the minute; and albeit it was the price of land; yet Balnagoun had
never made Mr Thomas a right to this day, but had forced him to be at a huge
expences and plea, and fo was in mora, that the price was not paid; and albeit

he did poffefs the lands, it was by redeeming wadfets thereupon, contained in
the minute.

THE LORDS found Mr Thomas liable, either for the annualrent, or for the fuper-
plus of the rents of the land, more than paid the annualrent. IiI this procefs, it

was found, that the probation of a tenor, before an inferior judge, was null.

(See JURISDICTION, Prorogation of.)
Fol. Dic. v. I. p. 42. Stair, v. i. p. 164.

1684. February 26.
EARL of NITHSDALE afainst DUKE and DUCHESS of BUCCLEUGH.

No 8,.
Found in con-
formity with
No Sz. P. 544.

No 86.
IN the caufe betwixt the Earl of Nithfdale and the Duke and Duchefs of Buc- Found, that

cleugh, reported by Kemnay; 'THE LORDS found, though the minute of fale of though a m-
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1707. Yuly 23-
ANDRAv BAILLIE of Parbroth, against DAVID WALKER of Barlawfhiels.

IN the procefs againft David Walker of Harlawfhiels, at the inflance of An-
drew Baillie of Parbroth, for the bygone annualrents of a bond for 1750 merks
granted by the defender to Margaret Jackfon, relid of William Dunbar in Har-
lawfhiels, as the price of her liferent annuity of L. 20 Sterling, affeding the faid
lands purchafed by the defender, payable at the firfi term of Whitfunday or
Martinmas after his, the purchafer's, right to the lands fhould be ratified by his
author's heirs, with annualrent from the term of payment; to which bond. the
purfuer had right by affignation from Margaret Jackfon.

(DuE hyh4Cft;.

the lands mentioned no annualrent, yet the price behoved to bear annualrent
from the date of the minute, ex natura rei, without paction; though it was,
offered to be proven, that they were in poffeffion of the lands, difponed by the
minute, many years before the fame, by virtue of the wadfets and other rights,
and fo did not attain the poffeflion by the minute; and though it was never
perfeded : But the Lords ordained the fecurities yet to be perfeded, and the
price detained, till incumbrances be purged.' See the like decided in Stair,

26th January 1663. Balnagoun, No 85- P- 545-

December 24. 1685. The Earl purfuing for the price of the barony of Lang-
holm, (which was found fupra, 26th February 1684 to bear annualrent,) con-
form to the minute : It was alleged, they could not pay till the incumbrances
were purged.-Answered, They needed not, becanfe they were a/iunde fecured;
viz. by wadfets and expired comprifings, and forty years prefcription.-Replied,
That was no fufficient ground whereon to pay a price, feeing there might be la-
tent orders of redemption and interruptions.- THE LORDS found, That the de-
fender condefcending upon incumbrances by a note under the hand of the Keeper
of the Regifler, they ought to be purged, referving contra fproducenda.

THE LORDs farther confidered the caufe on the 29th of January, and whether
the fpecial adjudication led by Nithfdale againft himfelf, in Monmouth's name,
for implement of the minute be a fufficient fecurity. The Duchefs's Procur'ators
gave in a declinator againft the Chancellor and Treafirer, as being brothers.in.
law to the Countefs of Nithfdale. And, on the 4 th of February, they found the
note of incumbrances under the Keeper of the Regifter's hand fufficient, and
that the fpecial adjudication wanting a procuratory from the Duchefs to lead it,
was no valid right; thoughy the minute is a tacit procuratory and mandate; and
recommended to three of their number to fettle the parties. (See REDEMPTION.)

Fol. Dic. v. I. p. 42. Fount. v. I. p. 272. & 387.
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The granter
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