
B ANKRUPT.

THE LORDs repelled the objedions to the bood, and found the ydcriger thi6 No id.
dren entitled to be ranked on their intereft prodwswd in their:due coorfe, confor
to the date of their infeftment.'

ror the Creditors, Lockhart. Alt. Peguon. Clerk, kjatri.
Fol.- Dic. v 3 -.. 49. Fac. Col. N 220. P . 404.

D. Rae.

x1785. February 8. rJArt DuNcAN against JOAtN SLOSS.
No ior.

BY an antenuptial contrA Of B'tiatriage, ohn Slofs fttled a large joifittitt dhi A provifion

Janet Duncan his fecond Wike fdr payment of whith, after his death, Mhe fued to a wife, byantenuptial
his heir, a child of the fitilf iartiage, on Whdfe proviflond it atoaehbed. contraaf, in-

effeaual fo
Pleaded for the defendet: The jointure in queftioa Is etorbitant, bdizig greatly far as ex-

difproportiotiate to the rneans df the granter; and therdf6, 94add th6 exktefs orbitant.

beyond its i-ationfl Ot juxft ainotnit, it is io be poftpotted t6 'the lAiitis, ;s well of
his children-by the prio matriae, ai of his othet dreditor; 6oford; §tair; Yth

January 1676, Stansfield contra Brown, No 73. P. 954.; Kilkettati, vdce BAi-
RuLT, '26th July 1744, Creditors of Sir James Campbell, No 103. p. 988. Fac. Col.

p. 225. 12th July 1758, Noble contra Dewar, voce TAILZIE; Erikine, p. 564-
Fountainhall, 23d March 1683, Gartfhore contra Brand, No 102. infra.

Answered: The authorities quoted relate to poftnuptial contradi alone; foi it
has not yet ben found, that protVifins t6 wives, Icodtradaed fof by ahbintptial
deeds, are not onerous debts in the fuleft fknfA.

The caufe was reported by the Lyrd Ordinary; when
The Court reftriAed he j6iiture in queflion to a rational exteit, in the fame
antier as if it had been gtallted in 4 pofinuptial contraa.

Lord Reporter, Gardedona. 1 b. IV. Crazg. Alt. M A. Cler, Home.

Fol. Dic. V. 3- P- 50 Fda ot. No 797.. 3O
Stewart.

S EC T X1ll

The Onerofty of Provifion r nade in Polku upthal Contracs.

1 693. March z3. GARTAsHOnE against BRAND.
No x o-2.

AtLxNbtx GAlf'Si!OkE, late baille in Edinburgh, and Elizabeth Brand, relici A provifion
to a wife,

of Gavin Weir, competing :- THE LoRDs, on Cafflphill and Pitmedden's report, whetber by
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BANKRUPT.

No lo02.
antenuptial or
pofinuptial
contra&, in-
efficual, fo
far as exor-
btant. See
Duncan a-
gaiuft Slfs,
No ici. p.

No 103.
A pofinuptial
provifion to a
wife, held to
be onerous,
ia fo far as
fuitable and
moderate.

preferred the relia to Gartfhore, in refpedt her judicial renunciation produced,
bears not to be upon oath, and notwithflanding of the extra& of the inffrument
produced, or that it is offered to be proven by the oaths of bailie Douglas and the
clerk, that fhe did fwear; which probation the LORDS refufed : But found her
liferent provifion, compared with her hufband's eftate and debt, exorbitant, be-
ing the annualrent of L. 10,000; and therefore referred to the Prefident and
thefe two Lords, to endeavour to fettle the parties, and to modify and abate her
annuity : For they thought, a trading merchant that was contrading debts,
ought not to lay 2000 merks of his own means, to every looo merks he got with
his wife in tocher, to the prejudice of his creditors, as was done here. And ac-
cordingly they having met,' with 'the reft of the Lords' confent, declared they
would modify her jointure, unlefs fhe would accept of the fum of 6ooo marks
in full fatisfadion; which flhe accepting, then they ordained her. to affign her
jointure and contrad matrimonial, to James Weir, her child's tutor, for payment
to himfelf prim loco of the annualrent of the faid 6ooo merks which he was to
advance to her, and the refi of it among and for the behoof of the creditors of
the pupil, according to their diligences; and fo they preferred the tutor to Gart-
fhore, who offered to pay the widow the 6ooo merks modified, upon her affign-
ing him to her right.

Fountainiball, V. 1. p. 229.

2 744. 7uly 26.
The LADY of SIR JAMES CAMPBELL of Auchinbreck, and his CREDITORS,

Competing.

AFTER Sir James Campbell had contraded debts above the value of his eftate
he, in April i 736, married a young -woman, who had for fome time been in h
family as governefs to his children, without any contrad of marriage; but in Oc-
tober 1736, he granted her a liferent bond of annuity for L. ioo Sterling, be-
fides a houfe with fome conveniences, containing precept of fafine, whereon fhe
was infeft. Of this bond, his creditors having raifed redudion on the a&' 62,,
the LORDS ' Refirided the lady's liferent bond of provifion and infeftment to
L. 50 Sterling yearly, in full of all fie could claim by the faid bond.'

Some of the Lords were of opinion, That where a woman marries without a
contrad, upon the faith of the legal provifion, any pofinuptial provifion is a gra-
tuitous deed, and as fuch, reducible at the inflance of prior creditors; and that,
were it otherways, there would be nothing to hinder any man who had married
without a contrad, after he knew hinfelf infolvent, to fettle a provifion on his
wife preferable to all his pqrfonal creditors.

But the opinion which prevailed was, that marriage itfelf is an onerous catife,which yet will not be fufficient to fuftain the provifion any further than what
may be a moderate fubfiftence ; for fo far only the hufband is under obligation,

988


