
ADJUDICATION AND APPRISINGk

1673. julY 24. KILEIRNY against CUNINGHAME.

IN an adjudication upon the late ad of Parliament.-THE IoiDs modified the
price to be eighteen years purchafe, as to the certain and conflant rent, and nine
years as to cafual rent of coal.

Clerk, Gilfon.
Fol. Dic. v. i. p. 6. Dirleton-, No 175- P- 70.

168r. December 9. GEDWE against TELFER.

PATRICK TELFER, merchant in Edinburgh, having deduced three feveral adju-
dications againft John Geddie, ftewart-clerk of Faulkland; and thereupon hav-
ing purfued for mails and duties; alleged for the defender, That the adjudications
were null; being led, not only for the principal fum, annualrents, and penalties,
but for a fifth part more ; whereas, he ought not to have adjudged for the penal-
ty, and fifth part more: fo that the adjudication, being deduced for more than
is allowed by the law and conflant pradice, they are, ipfo jure, null: As alfo, the
adjudications are null upon this ground, That they proceeded upon a citation at
the defender's dwellitg-houfe; whereas, he was out of the country, in England,
for the time; and fo, hould have been cited at the market crofs of Edinburgh,
and pier and ffhore of Leitb-Anfwered, That the leading of an adjudication,
both for penalty, and fifth part more, was no ground of nullity; becaufk there is
no law, declaring adjudications null upon that ground; but, on the contrary, it
has been the conflant praftice, fince the ad of Parliament, even to adjudge for
a fifth part more; albeit the debtor was abfent ; and, albeit the. pradice does not
allow both the penalties, and a fifth part more; yet that can only be a ground to
refirid ;- and the purfuer is content, to reftria his adjudications to the principal
fums, annuajrents, and penalties, and expences of leading the adjudications, and-
pafling infeftments thereupon : And the citation of the defender, at his dwelling-
houfe, he being then out of the country, can be no ground of nullity; becaufe,
he being at that time declared fugitive, and intercommuned for keeping of conven-
ticles, and being acceffory to the late rebellion; and, having lurked a long time
before in the country; the purfuer could not know whether he was out of the
country or not, feeing no perfon could give him an account, whether he was in,
or out of the country; fo that, in fuch a cafe as that, a citation, at his dwelling-
houfe, was fufficient: As alfo, the defender did thereafter ratify thefe adjudications;
and, albeit the purfuer gave back-bond to the defender, whereby he was obliged to
give him allowance and defalcation, of whatfoever in law, equity, and confcience,
ought to be allowed in fuch cafes; yet that does not derogate from the ratifica-
tion; efpecially, feeing the defender thereby was exprefsly obliged to account, con-
form to the adjudications: As alfo, the back-bond was conditional, in cafe the de-
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fender fhould clear accounts within~fix months thereafter; which was not done.-
THE LoRDs reftriCted the adjudication to the principal, annualrents, and compofition
paid to the fuperior, without accumulation of annualrent upon annualrent; and
found, That the adjudication being in abfence, without probation of the rental
of the lands adjudged, albeit the creditor behoved to libel a fifth part more.in
his fummons, being uncertain whether the debtor would compear or not; yet,
that the creditor ought not to have extraded a decreet for the fifth part more,
feeing the, adjudication did pafs, of the whole eflate.

Fol. Dic. v. i. p. 6. Sir P. Home, MS. v. I. No 40..

1682. Mairch. LORD CARDROSS-against COLILL.

THE LoaDs found, That a citation in an adjudication, interveening between
a difpofition and infeftment, was no medium impedimentum; the infeftment onthe
difpofition, being before the perfeding of the adjudication. And the aa of Par-
liament equiparates the citation to a comprifing, viz. A citation to a denunciation,
and an adjudication to a decreet of apprifing.

Harcarfe, (CoMraIsmo,) No 278. p. 66.
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i683. IlArcb.. KER against RuTHVEN..

PATRICK KERX of Fairnily, -having obtained a decreet againft Edward Ruthven,,
as reprefenting the Earl of Bamford, his grand-father, for payment of the fum of
5000-merks, and annualrents contained in his grand-father's bond; which, be.
ing affigned to Mr William Weir advocate, and he having adjudged from Ed
ward Ruthvent upon the late ad of Parliament concerning adjudications, fo
much of the fum-of I 6oomerks; for, fecurity of, which Edward 'Ruthven was
infeft in an yearly annualrent out of the Earl of Callendar!s eftate, as did effeir
and correfpond.to the principal fun and annualrent, contained in the faid bond,
and a fifth part more, conform to the aa of Parliament; and the adjudication
being difponed to Mr David Mayne writer, and he having diftreffed the Earl of
Callendar, he raifed a fifpenfl6nof double poinding againft Mr David Mayne and
Edward Ruthve.-It was alleged for Edward Ruthven, That the adjudication
ought to be reftrided to the principal fum and, annualrents; andthe adjudger

* This cafe is alfo reported by Prefiddnt Falconer, thu& :-In, an aalion of redution, :pur-
fued at the inftance of. Geddie againft Telfer, of feveal adjudications, deduced againft Geddiey.
whereunto Telfer had, right; . the Loans found., the following reafon of redu&ion, relevant?
to retrench the principal fum and annualrents, ind-compofition, paid.to the fuperior, without.ac-
cumulation of annualrent upon annualrent, viz. That the adjudication being in abfence, without
probation of the rental of the ltnds adjudged, the decreet bore a fifth part more; which the LORDS
found, becaufe, albeit the creditor behoved to libel the fame in his fummons, being uncertain.
whether the debtor would compear or not; yet that he ought noteto haVe extraded adecreet
thcrefor, when the party did not compcar.

Prfient Falkoner, No 6. '. 3.'
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