
No. 46. * fon, without true, juft, and neceffary caufes, or juft price really paid, the fame
to be null at the inflance of true creditors, 4being anterior;' which hath been

ordinarily extended againft gratuitous difpofitions, though not to conjund per-
fons; and this tailzie is among conjundl perfons, and is gratuitous; for albeit
the mutual tailzie, and the hope of iffue thereby in the whole tenement be ad-
vantageous to the children of the marriage, yet not to the hufband himfelf, who
quits the fee for the liferent; and if onerofity night be fo interpreted, that a
debtor might difpone his lands for equivdlent caufes to be done to his children
or others, the effea of this excellent ilatute might be evacuate, but the-onerous
caufe mufl return to the debtor, that it may he affeaed in place of what is alie-
nate.-The defender replied, That the narrative of the IlatuLe may very well in-
prete the intent and meaning of it, to be only againit fraudulent difpofitions of
perfons infolvent, or who became by the faids xlifpofition infolvent.

THE LORDS found the defence relevant, that the debtor, the time of this tail.
zie, had a fulficient vifible eflate to pay this and all his debts, and admitted to
the defender to prove the condition of his eftate, and to the purfuer to prove
what was his.debt.

Fol. Dic .. I. p. 68. Stair, v. -2. . 336-

i68o. Nowdrmber 0io. M'KELL against JmiESON and WILSON.

M'KLL purfues a declarator of expiring of an apprifing of a tenement in
Leith, deduced againft Edward jamiefon. Compearance is made, for Jean Wil-
Ion and Lodovick Callender, her hufband, who repeat by way of defence, a re-
duaion of the right of this tenement, before Jamiefon's right againft Kier
his author, to whom it was difponed by Houflon, upon this reafon, that Kier
was Houfton's pye by his daughter Magdalen, and he having only four daugh-
ter who are all forisfaniliate, and provided, he difponed this tenement to
his oye, without an equivalent caufe onerous, after contrading of i oo merks
due to Wilfon; and though Jamiefon did acquire right from Kier, and M'Kell
from Jamiefon, yet the matter became litigious before their rights.-It was
answered for M'Kell, That the reafon was not relevant, unlefs Houflon, when he
difponed, had.been bankrupt, at leaft had become infolvent by the difpofition.
But it is offered to be proven, that the difpofition was burdened with 3000 merks, to
be difponed of at the difponer's pleafure, and with his own liferent, for which he
got 2000 merks; fo that he had then a vifible eflate remaining, fufficient for this
and all his other debts, and had bonds and moveables, which by his teftament
came to L 200 Sterling, and therefore was in full capacity to gift to his eye, or
any other perfon; fo that no creditor of his, after not infifting upon diligence for
fo long a time, can quarrel his difpolition as fraudulent; or otherwife all gratuitous
difpofitions, by the moft folvent perfons, would become ineffeaual, and the power
of difpafal would be bound op, as if they were inhibit, and therefore the Lords did
lately find, That bonds of provifion to the daughters of Moufwell, (infra h. t.) were
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thefe portions, and all his debts.-It was replied, That bairns provifofis ; wer'e

debitum naturale; but this was an oye whofe mother was provided; and that

bonds or debts were novifible eftate ;, and it were more juft that the acquirers by

gratuitous difpofitions fhould be put to feek the difponers upon their warrandice,
than that creditors fhould be frauffrate.

THE LoRDs found the defence againft the redufion relevant, That Houfion,
the firft difponer, had a vifible eftate, fufficient for all his debts the time. he dif.
poned, whether by infeftments, moveables, or bonds.

Fol Dic. v. 1.ps 68. Stair, v.. 2:p. 795.

r68 r. D'cemFer. MKELL againSt CALLENDER. N 4
Found as

SIN an oa&iorof redution at the initance of Lodovick Callender aginf Gilbert e.

M'Kell, of a difpofition of a tenement of land in Leith, made by John Houffon

merchant in Leithto-- - Hoafton his oye; the right whereof came in the

perfon of Gibert MKell: And.the reafon of redudion. being founded on the a6t

of. Parliament i 621, as being fraudulent and interconjunlas-personas, without 4n.

enerous.caufe, in prejudice. of Callender, who wasa lawful creditor to Houfion,
granter. of; the difpofition-TuE. LoRDs found thefe allegeances relevant to.

elid the- reafon of redudion_ That Houfton the grandfather had.fafficient eftate.

ever and above the tenement difponed, able to pay his debt, or that the difpofi,

tion to.the oye, of the tenement, was for an equivalent onerous caufe.
Sir P. Hme, M. v I. No 62.

z68r. February, SHEWEL. agains. AUiCHTERLONY. 4O

DEBATED, if gratification by a debtor not bankrupt, but oberatus, and'under

diligence. by horning at a creditor's initance, could be faftained, where the debtor.

bad afufficient efitte, to pay all his debts, after the gratification, as-is fuftained.

-againft the reafon,. founded on the firtl. part of the ad 1621. In Lanton'% cafe,
(see No9. p. 884. et infra in Div. 2. Sec. 5.)oberatus was found fifficient.

Harcar.re,(ALIENATIoN.) No 49* p 32.

17:1. December 7. DEAS against FULERTON. No S.

THE.deceafed Captain Fullertont having fome arrears owing hin in the com A gratuitous

miffioners of the equivalent! hands, and being debtor to Mr James Deas writer; a conjua per-

in L. 30 Sterling, he confirms himfelf executor-creditor to him for affeding that fon, a few

fum; and purfiing for payment, they fufpend on double poinding, that they the granters

are likewife.difireffed by John Fulleiton of Auchinhall, claiming right to, the deat, was re-

fame debt by virtue of an affignation he had thereto from the Captain, and duly inftance of a
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