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WrTtHIAn of Park baying a tppliced the Lords, shewing thaJames John.
ston writer to the signet had executed a caption against him, notwithstanding
that the Lords had given wai'ant to the Lord Gosford auditor in the compt
and reckoning, to, supersede personal execution, upon any debt or other civil
cause 4gainst Whitehead, :40 such time as the auditor fiond reasonable for his,
Attertoatee Qft the accoint,-attdaacordingly the auditori u6s the 27th of July

r vatpetseded all personatexeeition till the Sth day f" November; yet the,
did- warrat being produced to Jimes Johntow and the messengers, at a meet.

ing of the etditots, he, irneditmpt thereof, put-the samie into execution, and
therefore efaVting that he saight be set at liberty without caution or consigna-
tion, and that they might be penished for their conteIpt the Loans, upon
the seabad day of N bm r,;havitag caldh and heard .the parties, ordained
Whitehead tobe set ait liberty and Janes- Johnston and the.messengers to ap
pear agaiI, aint the LODs *oshtl condider what punishmeintlo ihpose for their
entempt. ~So iating this day appeafed with both their procuratoiy; they did

alleged, I 1, ithat theyhad dote o rong in exetuting the caption, in respet
oftbe aet 6fsarliament agaiist rodeetiods, whic, Itho itik otain a exiep:
tion for sapergeding execotiaoxny the Privy Council and the Lords of Session,
as they shddafind just fdr attendance of parties'upim iroesses, yet that.could
only be Axttared against captious for liquid sums; but this caption was for ex-
hibitiodl of wrii, which -the Iame auditor had ordained to be put in the 'cerk's
hands, and alleged a practique, L* which the Luads4eclared -they would exted
supersederies only as to ligid debti ido. That the auditor had no wartant 
the vacant time to give stop to leie tio .--

THE LoRDS- repelled 'these defentes, after consideration of the act of Parlia-
ment, which is general for stopping execution ,upon any civil action, for parties
to attend processes, and 'that $y sentences of exhibitions a well as others,
whereby the attendance of parties are hindered and albeit; the Lords, or audi.
tor, upon application, might batve restficted the potectish, nbrto extend to
the delivery of writs, which were not in the party'a power, yet no party mights
viafacti, without the Lords' warrant, proceed to exeoution,. after a stop shown,
especially it being intimated in -session time, when the lpny. might apply to the
Lords for remeid, as the auditor reported to have' beei done in this case, and
that f consent of all partiesathey Ahod desired 'the compt to proceed in the va-
cakee, as'ppears by the step, being to the fifth day of November, or sooner.
if the compt and reckoning were soonr closed. Weither wa there any prac.
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No S. tique shown or known to the Lords in- the contraTy ; nor was-this execution
upon any warrant of the auditors to produce in the clerk's hands; and there-
fore the LoaRs suspended James Johnston from his office, as writer to the signet,
and the two messengers from their office, and sent them to prison, and ordained
James Johnston to pay to Whitehead L. i6o Scots for his nine days wrongous im-
prisonment. In this the LORDS were the more severe, that it- was done by a
Member of the College of Justice, Who might better know his duty.

Fol. Dic. V- 2. p. 83. Stair, v. 2. p. 64.

*** Fountainhall reports thicase :

* IN the compt and reckoning depending at the instance of Whitehead of Park
contra James Johnston, writer to the, signet; James, having a caption against
Park, the LORDS authorised Gosford the auditor to grant him a protection for
attending the-diets of the said compt aid reckoning, which Gosford did, and
prorogated it to him from time to time. Notwithstanding this was intimated
to James Johnston, yet he caused two messengers take- him upon the caption.
This being complained of to the Lords, by A bill given in by Park, as an inva-
sion and infringement of their privilege and powers, Jarnes,'by his answers, and
by his advocates at the bar, alleged, imo, No particular* Lord could grant any
such protection, and that they were contrary to-1663, c. 4.; nd yet that act
allows theLords to give protections for some short time, to such as are sum-
moned to appear personally before them ; 2do, -4lleged, .The cAption was only
against him for prodition of a paper which .Whitehead kept up, and protec
tions reached only to save men from performance of deeds imprestable, but not
of things that were in their power, as his deponing and exhibiting a writ was,
To this they answered, He declared that it was not in' town, but offered to go
for it; which they rigorousJy refused, and would have him to prison. TuE
LORDS found their authority touched and concorned in this, * and found he had
despised their protection, and after showing it, he should not have put his
caption in execution, and thetefore suspended him from his office as a writer,
and sent him to prison during their pleasure, and fined him in L. zoo Scots,
and .imprisoned the messengers; though they excused themselves, that, they
did no more than James Johnston had ordered them to do. I hear Sir Thomas
Nicolson 'caused one of his clients take the Laird of Cluny, though he had the
King and Council's protection, and being quarrelled for it, h owned'it before
the Lords,-and theyimposed no censure at all, -but caused some deal with the'
parties -to agree. See November 1673, Home against Craw, and Sommer-
ville against Beg, (See General List). Yet in a case before the Secret
Council pursued by Alexander Swinton against - , the LORDs found a pro-
tectin did not save a man from exhibiting writs he had. But the LoRDs
thiought in'this case, that James Johnston being a Member of the House, might
have complained of Gosford's renewing the protection, if he thought he was
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wronged by it, ana -in wit ng, it *ws a tacit entrarp. Likes im $o V
evident'that he had retarded the compt and reckoning, wherbf, P4lao ght t
proVe James's rights -'s 41 satisfied arid paid; uperfl hich -ingulatities
the Loans proceeded in to wr -as 4,:wd inQ#i Oases.it would by no rult
to countenance protections. Within a day or two James Johnston- having pai4,
his fine, and given in a bill to tl Lqrds, he was:,tiherepon liberated, arid in

June 1679, repoped again as a writer to the signef. The Lords aeiecoene
yery cautious and wary in graitiag. their prptections, asa wresting of the* sCnse'
of the act of Parliament, ,unless, there be a very spatin st necessary cause for
their appearance; as that soinething is referred the rebel's oath, or the lk
as they did in Mr Alexander Auchenmoutie's caus' in June 1679 against Johbh
Hamilton, and frequently they refuse bills craving such supersederes.

1ountainhaeqg p

i714. February 16. iCur.a against iBaowN.
No -g.

ANNk CHALMERs pursues.A4eander Brown, servant to the Duike of Queens,&
berry, before the Commissaries of Edinburgh, for adherence, as being his law_.
ful-wife, Qwned by cababitatioi and otherwise; and le having a counter pro-
ca*ss, to have her discharged fron asserting herself to behis wife,; and s ih A find.
ing a material witness lately come from London, calledMarjory Farrestir, who
can prote' sundry matrimonial "acts. but being under caption, so that sh dare
not appear, therefore cravedthe Lords may give her a protection for a few days,
to come in and depone before the Commissaries. Some, thought the Commis-
saries, being a Sovereigh Court in primq ins tania quoad adherence and divrces,

"they migkt grant protection to witnesses cited to appear before themselves
others thought it was more ,proper to apply to the Privy.Council for a protec.
tion; but the LoRxDS riefsed the desire of the bill, as not proper for them to
intrpose in tbeComnissaies jurisdictiopn, except it came in, either by advoca
tiontor suspension. But there seemed to_ be an easy remedy here, seeing the
witness might go to the sanctuary of the kAbbey, and there the .Commissaries

ight take jier oath, when she'was out of all hazard of aptions.
FounAinaUM , V-. 2.J.4.

1773. March st.
JoHNSfON and SMirK late Merchants Irr Edinburgh, sad Lrn lCOSSER Ts

tee for 'their {reditors, Petitioners ;for a trotection to the former, aim
ALEXANDER CHiOLM, aldNthe Nd too

The Court is
21 to

UPoN an application for a personal protection to the bankipts on the-footin h w of

of the statute, 1ath Geo. 3. : 72, after the effects were vested in a trustee, and


