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L Wmn:mm of Park ba?mg .aupphcated the Lords, shewmg that ]ames ]ohn- _

.ston writer to the sxgnet had “executed a caption against ‘him, notW1thstandmg

that the Lords had given watrant to the Lord Gosford; auditor in the compt -
- only when the

' and reckoning, to. superscde pefsonal execution, upon any. debt or other civil

- cause against Whitehead, “f6F -such' time as the auditor found reasonable for his

- étteﬁéim ofi the account, and- atcotdingly the auditor; apon the 27th of July
Jast;” sugeéwdea all personaliexecution wll the 5th day of November ; 3 yet the
said_wairant being produced to James ]ohnmm and the messengers, at a meet-

- ing of the cre&itots he, in contempt. thergof, put’ ‘the same into execution,.and

- therefore eraving that he might be set at liberty without caution or consigna-

‘tion, and that they might be panished . for- their contempt, .the ‘Lorps, upon’
the second’ day of wanber,a ‘having called :md heard the partxds, ordamed»

- Whltehead to be sét-at liberty, and " James- Johuston and the. messengers to ap-
pear’ agam, -and the Lorps would ‘consider what pumshmcnt‘to impose for their

. contempt. - Bo having this day a:ppcared with both ‘their pmcurators, thgy did’.
lleged, tmo, That they had ‘done mo wrong in executing the caption, in W

of the act of Parliament agamat ‘Protections, which,: “though lit:contain an: XLEp-

- tion for seperséding execotion<by the Privy Council: and: the Lm:ds of  Session,

~ as they should find just for attendance of ‘parties upon. ptocesses, yet that could

only be éxtended. against capﬁom for liquid sums ; but this-caption was for ex. -
' hibitioni of ‘writs, which the same -auditor' had ordamcd to be put.in_the clerk’s.
hands, and alleged a practique, by which the Lotds declared they would exteﬁd '
supersederies only s to liquid debes 3 zdo, That the andxtoz bad no warfant in’

" the vacant time to give stop to iexecutxém. St el

- The Lokmrepelled these defences, after wnmdetamon of the act of Parlia.
‘ment, which is geﬁeral for stopping execution upon any civil'action, for parties

to attend processes,-and ‘that by sentences of exhibitions as- well .as-others,

whereby the attendance of parties are hindered ; and. albeit: the Lotds, or audis -
tor, upon apphe&tlon might- have Festricted’ the pfoﬁeenen. nor-to extend to h
the delivery of writs, which- wete not in the party’s power, yet no party might,
ia facti, without the Lords’ warrant, proceed to execution,: after a. stop shown, .
- especially it being intimated in. session time, when' tbe\pa;rty might apply ta the -
Liods for remexd -5 the anchtor reported to ‘have been ‘done in this case,. and )

that of ‘consent of #ll parties they tiad ‘desired -the ‘compt to procced in the va.

cance, asappeats by the stop, being to the' fifth day of November, or sooucr._
if the compt and reckenmg were sooner closed. Nexthe‘r -was. there any px‘aca-v
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 tique shown.or known to the Lords in the. contrary ; nor was-this execution

upon any warrant of the auditors to produce in the clerk’s-hands; and there-

fore the Logrns suspcnded ]ames Johnston from his ofﬁce, as wnter to the signet,

and the two messengers from their office, and sent them to prison, and ordained
James Johnston to pay to Whitehead L. 160 Scats for hxs nine days wrongous im-
prisonment, - In this the LorDs were the more severe, that it. was done by a
Member of the College of ]ustlce, who might better know his duty.

: - Fol. Du‘. 7. 2. p. 83, Stazr T 2. p. 64,5.

/ R F ountainhall reports this case 5

Iy the compt and. rcckomng dependmg at: the instance of thtehead of Park

' contra James Johnston, writer to - the, signet; James, having a caption against
_Park, the Lorps authorised Gosford the anditor to grant him a protection for

attending the.diets of the said compt and. reckoning, which Gosford did, and
prorogated it.to him. from ‘time to-time, NotW1thstand1ng this was intimated

to James Johnston, yet he caused two messengers take him upon the caption.
This being complained of ‘to the Lords, by 4 bill given in by Park, as an inva-
sion and infringement of their privilege.and powers, James; by his answers, and
by his advocates at the bar, alleged, 1mo, No particular-Lord could grant any
such protection, and that they were contrary t0-1663, c. 4.; and yet that act

* allows the.Lords to .give protcctlons for some- shoit time, to such as are sum-

moned to appear personally before them ; 2do, -dlleged; The ciption was only
against him for productlon of a paper which . Whitehead kept up, and protec-.
tions reached only to save men from performance of deeds. imprestable, but not
of things that were in their power, as his deponing and- exhibiting a writ was,

" To this they answered, He declared that. it was not in “town, but offered to- go

for it; which they rigorously refused, and would have him to prison. Tas
Lorps found their authority touched and conctmed in this, “and ' found he had
despised their protection, and after showing it, he should not have put his
caption in execution, and therefore suspended him from his office as a writer,
and sent him to prison during their plcasure and fined him in L. 100 Scots, .
and 1mpnsoned the messengers ;. though they excused themselves, that they
did no more than James Johnston had ordered them to do. I hear Sir Thomas
Nicolson caused.cne of his clients take the Laird of Cluny, though he had the
King and Council’s protection, and being quarr'elled for it, he owned'it before
the Lords,. and they, imposed no censure at all,-but caused some deal with the’

) parties -to agree. See November 1673, Home agamst Craw, and Sommer-

ville against Beg, (See General List). Yet in a case before the Secret
Council pursued by Alexander Swinton against , the Lorps found a pro- -
tection did not save a man from ‘exhibiting writs he had. . But the Lorps
thought in this case, that James Johnston being a Member of the House, might
have complained of Gosford’s renewing the protection, if he thought he was
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wtonged hy it, and i mot a’pplymg, it wis & tacif contatipts .Lﬂccés xtxwhs
_evident that he had. wtarde& the compt and reckoning, whereby! Ba?nk:sohghx*

. prove Jamcs s nghfs ng‘e all satisfied arid paid ; ‘upau allk whlch smgulantics
the Lorps proceeded in- inam;cr fqrcsaeﬁ, and in- le;eq ¢ases it would be no rule
to countenance protectxons -Within a day or two Jamcs Johnston-having paid.,
‘his fine, ar;d gwen ina blII to. ;hq, Lards, he was, !:hereupon liberated, and in-

’]une 1679, reponed again ‘as a writer to the sxgnc{' “The Lords are .becemc
yery cautions and wary in gmﬁtmg ~their protectxons, .as a wresting of thc= serse
of the .act of Parha,mem, unless there. be a w:ry mamfcst necessary, | cause far

' then' appearance ; as that somethmg is referréd to the rcbel’s oath, -or the hkcf,

~as they did-in Mr Alexandcr "Auchenmoutie’s causé in ]une 1679 against ]ohu

Hamilton, and frequcmtly they rtfuse bills ¢ cravmg such superscderes. B
l‘buntam}.mll Uy L P $8,
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Anm Cmmsxs pursues: AJ,exander Bmwn servant to the Duke of Qgccns. N
: ’—berry, before the Commissaries of Edmburgh for adherence, as bexng hxs law-_ ‘
ful wife, qwned by. cohabitatiori and otherwise ; and he having a counter pro- -

c8ss, 10 have her discharged from asserting hexself o be bis wife.; and she find. -
_ing a material witness lately come from London called: Mar_]ory F orrester, whe
-Can pch ‘sundry ‘matrimonial acts, but being' under oapt:on so that she dare. -
not appear, therefore craved ‘the. Lords may give her a protcctlon for a few days,
to come in and depone before the Commissaries. Some, thought the Commis-
-saries, bemg a Sovereign Court in primq.instantia qnoad adherence and divorces,
they might_grant. protection to- witnesses cited to appear before  themselves ;
~others thought it was more proper .to- apply to ‘the. Privy Council 'for a pmtec.
tion 3 but the LorDs Tefused the desire of the bill, as not proper for them to

. interpose in the Commissaries Jurisdiction,; except it came in, either by advaca- -

tion or suspension. :But thcnc seemed to. be an ecasy remedy here, seeing; the
w;tness might go to the: sanctuary of the. »Abbey, and. there the Commxssanes
amght take her oat’h when she’was out of all hawd of captxom
qutamball .. z. p. 224..
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N *1773 Marcb . _ T
jOHNs'mN and Swmrra late Mcrchants im Edmburgh and WALTER Cosser, Trus- .

itee for 'their Qrcdrtors, ‘Petitioners for a protcctmn to the ﬁ)rmcr, agmmt

szxmnm Cﬁrsaom, and Gthers.. RS R
B Y ) \, C ’4‘,

, Uron an apphcatxon for a personal protectlon to the- bankmpts, on the footmgr
of the statutc, mth Geo. 38 T3 aftcr the effects were vestcd ina trustce, and |

'

No TO. ; E

.~ The Court is

jmrn as to -
~the power of



