
COLLATION..

No 9,. because in that case there are no more children to whom it might accresce;. and
therefore it accresces- tothe whole. executry; but if there were more children,
it would accresce to them.

THE LoRDS found, that the bonds of provision, to the children. of the second
marriage, not bearing in satisfaction of their bairns part, were to be taken off the

whole executry, before the division,. and that the half of the- free. gear, after

deduction of these and other debts4 did, belong to the bairns of the second mar-

riage oply, and that the bairns of the fixst marriage were excluded by their con-

tracts of marriage; but found that the other half, by the father's legacy, belongs-
to bairns of both marriages equally.

In this process the heir offered to confer his heritage, and craved a. share in
-the bairns part, because the only reason the heir is excluded to share in mobili-

bus, is because he has the sole succession and heritable rights, _which is ordi-

narily better tlan his share in the moveables; but if he will collate his heritage,
he is always admitted to share in the moveables.

THE LORDs admitted the heir collating the heritage,. and all to be equaL

sharers in the whole bairns part, with the succession of the. heritage.

Tol. Dic. v. x. p. 1,49. Stair, .. f f35-

r678. fuly 23. MURRAY against MuRr&Y.

IN the count and reckoning of the executry of Bailie Murray, decided the
z6th, (supra) the eldest son, as heir, offered to communicate the heritage to
.which he should succeed, and desired to be sharer with the bairns, who alleged,
that the heir behoved not only to communicate what he should succeed to, but
a tenement disponed to him by his father, which communication ought to be in
and to the whole moveable heritage, whereby the legatars would have a shares
as well as the bairns. It was answered, That the heir had unquestionable right

to come in with other-children, either in case there were no heritable right, but
all the succession were moveable, or in case he would communicate the heritable
succession falling to him; but there was neither law nor custom for communi-
cating what he got from his father by donation. And it was found, in the case
Dutchess of.Bucckugh and Earl of Tweeddale, No 8. p. 2369. that David
Scot had a share of the bairns part of his father's gear, without communicating
the right of a considerable estate of land which he had from his father by dispo-
sition. It was answered, That the cases were not alike, for David Scot was a
bairn in the family, etpropriojure had a share in the bairns part, without com-
munica4ng of what land he had got, that having done no prejudice to the
bairns, nor abated any part of the moveable estate; but the only ground of the
heirs being admitted to a share of the moveable estate, is, that law allows him to
be inno worse condition than other children; so that, if either by succession or
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disposition, he he as well as they, that ground ceaseth; ad, therefore, h6 must
tommrtrnibate both, if he crave a hare in the moveable estate; for it is ordinary
ferthers, inithiir sons' -contract -of -miteriage, ;to ideft them in their whole
'hefitabke estate, 'vWhereby .thertin-Airried no heritable -succession, and yet they
were never admitted~to pattake of The 'moveables, but were excluded as heirs
per pesceptioer b'reditatis2; and'there is no -reason that an inconsiderable ren-
mant of an heritagethouhd, $yytmmvnication thereof, -admitcheirs to the -move-
ables, when perhaps the far greaterpart Were enjoyed-by them, by their father's
disptsition.

THE tORS admitted the heirto-a-share with the other bairns, providing that
he comntunieute alithyt he'had of the heritable estate, by disposition or succes-
sion,2by being itfeft fs heir, 4end disporning to the-children -an equal share with
hinstf of 'the said 'heritablk estate, With the burden of an equal share of.the
heritible ilbbt. Hut-the Ltres ilii not determine, whether-the commuiicatloh

qhuld'be only to-the bairnspart,-or also to the Siead's part, but were clear that
ie was notto commtminate to the ielict's part, seeing ihere were other -bairns
itithe fairi'ly, anld the7 litivwuli heither hAve benefit tior loss by any thing
thliffsbandnor any, botla a6, at to her share.

Di. )c. v. I p. i4g. Stair, v. 2. p. 640.

68 uTy-t. . JAMES ROWN aartff IS-1s MGTHER and TUTORS.

ty contract bf marriage, the lands being provided to the heir by the firt
clause, and the conquewt to the bairnsiin a subsequent clause T he'LoRDs found
the heir had a share in the conquest, (though it was most part executry) without
colation; ecatise he was also abairn.'.

Ti Dia;v . p. 148. Iauitainball M

681. 'Ydhuarq 12. TkoTTER.ogainst RocnxAn. -

Twr stradtian ~fts~nrt difd teckoningabetweirCathitrine 3iitter Lady Graig-
-Itith, tane' Rodread, Laty Prestongtange, yofmger,er d&lghter; the-aditor
*eptedthe pointsfollowing; iprimis, h1'ie Lidy O-igirleith, ,by her contuact
of marriage, is provided to !7- chalders of victual yearly, out of the landstef
Craigleith, to"be -Oliftedyetly e her buiband
havig died aft&erMdflattitas;,but bdfoe C4O6tas, i :headairns that year's gan.
nity.-4t wasd .iked Edthe hekr. 1 " ghter, That she being both heir and,
executor, the whole year in which her father died belongs to her, as executrix,
according to the known custom between executors-and liferenters or heirs, where-
in the legal terms of Whitsunday and Martinmas are only respected as the rule
for division; so thatif the defunct dieafter Whitsunday, his executor hath the
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