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wias vepelted; and ‘this. hevitable Bond, and fuch others {whereupon no afine
followed) .wasifourd might e pified by fuch ‘general gifts, without neceffity to
-expigfathe fime fpecially thevein; and forby: this decifion, & would feem that an
heritable bond {heuld likewifs fall wader fimipl oicheat by Horing, as- it is found
Bere by baftardy. See'Girrof Bastarpy. - S o
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UnmquiiLe THoMAs BRUNTFIELD being a baftard, and having no near relations,
did nominate John Craw his executor, and left feveral legacies to public ufes, and

fpecially for building a ftone bridgeoVerthe Water of Blacader, the fum of 4000
merks ; and fays, That Blacader was owing him 5000 merks, which he appointed

to pay George Gopon, and to huild the hridge ;. and: he appointed the Earl of

Hume and others to fee the fame performed ; and after feveral other legacies, by
the laft words in. the ‘teflament, he. dsdves -what -could.be.{parad after. the ex-
pences of his_ fumerals, to his gnecutor:; Who built the bridge without advice
of the pverfeers; whereupon the Jufices of (Peace in that thite, appointed fome
of their number; to.purfue the ‘execubpr for'pay ment: of| thefuperplus of the 4o0%
' mcrks, over .and : above ﬁﬁh&ﬁ:‘:ﬁ?&*ﬁﬁh’bﬂ';mjz ‘the-: bridge, which was but ¢c00
wigrks, ‘1o hegemployad for the lke end,ivis. foir.the hnilding of ‘anéther bridge:

—The defendar elleged: abfolvitor; be-having fulfilled tthe defuné’s:will in build~
ing the bridge; and what -could ‘be fpived of the -eftate; was deft to himfelf;

neither was: 4aoo  merks. left- gemerslly td, pious ufes, but-te butld: this bridge ;
which being dome, ;na pecty Bad intevedd: torpurfdefor-dny further, the - defunll's
intention, being only the bridge s and wbipart of hik eftate conld: be-interverted or
applied: without- his- will; more- than; Herfriotls ok tification  for an helfpital of fs
many: ppor boys might have heen interverted: to @ Bétter ufe, or reftricted to their
neceflity ; and there is mothing more neligioufly 'obferved than the wills of dex
fun@&s, by all civil nations ; the ‘intervention or firetching whereof, would dif-
courage all fuch good works ; and ‘therefore; though' the purfuit be favourable,

there i no law, fox it,. nor bave the ponfuersany intereft in it. 24, The defens

der i3 net only execwtdr, but is donatar to the batdrdy of the defimé, who ha.

ving no-children, could neither teft mor.degate;i—The pusfwer ansavered, That -

this legacy being for a public ufe, was adis popederis, molt proper for the juflices
of Peace, who have the:charge of bridgev; and-asito the legacy itfelf,  ® is clear,
not .to_be fimply for the boilding of 2 bridge, but yoso merks for buiding-of it,
which ought to. iave been all employped on the bridge; o tiave made it fair ; but
* the defonden, without any advice ‘of the ovetfoers, hath made it fight; nod i¢
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eaninot be controverted, but the  whole, 4000 merks might have been wared out
upon 4 bridge there, of a fine ftruGture; and therefore the executor fhould not:
lugrari ex sua culpa, but the {uperplus ought to be difponed for another like pious:
ule.: 'And asto the defence of the gift of baflardy, it ought to be repelled, in re-
fpe@ of the legitimation produced, whereby the King gave tesamenti Faionem
to the defun&, though a baftard. B K :

Tye Lorps {uftained the procefs at the purfuers inftance, and found, That the
executor had no fulfilled the defun&’s will, and that the fuperplus ought to be
employed to another pious ufe; and therefore the Lorps ordained the reft to be.
beftowed upon the other bridge, defigned by the Juftices of Peace ; and ordain-
ed the name-and arms of the defunét to be put on the bridges ; and repelled the
defence of baftardy, ini refpe@ of the legifimation; - -~ . .

Fol. Dic. v, 1. p. 92, Stair, v. 2. p. 621..

1739." Fuly 20, | R o
ANaszL Ewing, Relit of PaTrick GLeN, against Jonw Semerr,

- ANapeL Ewmne, as having right to-a bond due to' her deceafed hufband, by
virtue of a general difpofition from him, ‘brought an a&ion upon the paffive titles.
againft Johrr Semple for payment. The defences were, 1mo; That Patrick Glen,
the creditor in the bond, being a baftard, the purfuer: had: no {afficient title in’
her perfon to infit for payment, the having no partic‘lil‘ar tight thereto, but only:
a general difpofition, which could avail no miore' than a'teftament would have:
done. 2ds, That the bond was null, in regard the writer was not defigned: before:
inferting of the witnefles, as law requires ; and although it wete not ixeéefi‘ary=
for the writer of a paper to be defigned before inferting of’ the witnefles, yet it is.
at leaft neceflary that he fhould be fome way or other ‘¢ertainly deferibed, which

“he is not in the prefent cafe, the bond only bearing in . the end of it to. be-fub-.

fcribed before thefe witnefles, John Buchanan maltman:in. ‘Dumbanton, and: Adam-
Colquhoun fervitor to James Duncanfon at Garfhake; writer hereof 5. which. leaves.
it ambiguous whether Adam Colquhoun or James Duncanfon. was writer there..
of. ' : . o } i
. Answered for the purfuer : That her title not being' revocable, was. not of a
teftamentary nature, but was. to be confidered as a deed iuzer wvivos ; that the
a& of Parliament requiring the defigning of the writer, before inferting of the
witnefles, was in diffuetude ;. and that it is plain from the bend, Adam Col-
quhoun, one of .the fubfcribing witnefles, is the writer thereof. -
. Replicd : A baftard by law has no tesigmenti Jadio ; neither can an executor’
be confirmed to him upon .any other title than. qua creditor ;. whence it follows,
that, as the purfuer’s title is in efect a teftament, requiring confirmation in ordes
to its .eﬁzibliﬂlinga complete right in the perfon of the difponee, who cannot be
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