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.and Johg thereafrer, and in corroboravion of the forefatd right, having infeft  No 61
‘¢hew § the like annualtent, effeiring to that fame principal fum, out of the
fands of Cartinkeils, whereof fhe was in péffeffion ; this laft infeftment being
reduced ex capite inbibitionis, fue purfuesa poinding of the groand out of the
Tands of Sauthie, which was fuftained ; notwithftanding that it was alleged for
Clackimannan, that he was publicly infeft, and the purfuer’s infefiment of
Sanchit was bafe, fever c¢lad with polfeffion 3 beeaufe The being in poffelfion of
the annualrent out of Gartinkeirs, which was granted in correboration, it was fuf-
Ficient Yo ake the infefément out of Sauchie public by poffeffion, the payment of
“annualtents, gHocungae mods, being Tufficient to rmake them clothed with pofid-
don. o ;

RYRTE Gosford, MS..No 26. p. 10.
e -
1678. November 6. MiLN against Hay. - v
. N N ‘ . Y ) . .o L -’ - N062‘
Usisuiiie Mi Jon Siuart of Kettlefton, granted an mfefiment of an an- Abale da-

sulient out of his lands of Kettleftqn, to Alexander Miln3 ‘and anather annual-  annualrent,
_sent out of Kettlefion and Alderflon, to Sir George MKenzic ; whereunto Mr 535050,
“Thomas Hay hath right. Both annualrents were hafe ; and in a cerapetition be-  feftments, is
cwixt thesn,for poinding of the ground, the Lonns found. the firk poffeion, did o borh, by
give the preference, , M Thomas Hay. produces a difcharge to the tenants of ;‘;P;gf;iﬁﬁ 4
Alderfton ; and Provolt Miln a poinding of the ground of the lands of Kettlefton, duties from
but pofterior to the difcharge.—It. wasalleged for Miln, That he ought to be pre- s of
ferred as to the lands of Kettlefton, becaufe he had the firft pofleffion of it by
his decradt:an Tt Wis aAs@siped 'for Mr Thoetas T4y, That his anneaivenit Bing
both out of Kettlefton and Alderfton’s poffeffion, by lifting his annualrent, ei-
her Frott.the retitor, or from the téants -of any part of the lands, 38 fufficlent
for the whole, as taking off the prefumption of fittriflation Ferenta ])bsfrjsfmgé-;-
1t was replied, That albeit payment by the -dqlthr might have referred to both
tenements, or if the tenements had beén united locally or by union ; but here
‘Alderfton is in Eaft Lothain, and Kettlefton is in Weft Lothain. Tre Lorps
found the bafe infeftment of annualrent, out of two tenements difcontiguous and
‘not- united, validated as to both tenements, by uplifting.of the annualrent from the
tenants of either.—Provoft Miln did then offer to 'fafisfy Mr Thomas Hay’s right,
providing he would difpone to him his infeftment of aroualrent, ¢utof both the
tenements; or otherwife would declare that Mr Thomas would affeét Alderfton
primo loco, wherein he diene i infeft, ned Kettlefidn' secumds Zocs, tn which both
“are infeft ; but if he fhould affect Kettlelton primo loco, with his whole annual-
rent, there would nothing remain for Miln ; and &t was ordinary for £he Lords in
.competitions, to ordain the party preferred to take fatisfaction, and to difpone -
‘his whole right.—It was answered, That every man may ufe his right at his plea- -
fure, and cannot be obliged to take fatisfaction, and affign ; but where there is a
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reverfion or redemption to be ufed, it- can only import a renunciation, but not an
aflignation : And though the Lords have fometimes ordained parties preferred to
take payment, and difpone ; yet that is only ex nobili officio, upon the general
ground of charity qued mibi prodest et tibi non obest ; but they never did it, where
the party could have any detriment by fo doing; as in this cafe Mr Thomas .
Hay being cautioner for Kettlefton, and having adjudged Kettlefton and Alderfton
for his relief, therefore may lawfully affe@t Kettlefton for his annualrent, and
both by his adjudication. o
Tue Lorps found, That the party preferred was not obliged to difpone upon
fatisfaction, in prejudice of his other right acquired before the competition. Sece-
Desror and CREDITOR. 'Y

Fol. Dic.v. 1. p. 91. Stair, v. 2. p. 644.

1678. November 28.
WILLIAM Remp agam.rt Bruck of Newton and Bruck of Clackmannan

In the purfuit at the inftance of William Reid againft Bruce of Newton and
Bruce of Clackmannan, ¢ Tue Lorps found, That Newton and Clackmannanm

‘being correi debendi, the payment of annualrent by C]ackmannan clothed. Reid’s.

right with poﬂ'eﬁion againft Newton, to give him preference to:other creditors.”
Fol. Dic. v. 1. p. 91.. Fountainball, . 1. p. 26..

:—:7
Competition of a bafe infeftment with a liferent: efcheat.. See EscueaT:

Confirmation, in what cafes it makes infeftment to hold of the Superior cons.
firming. See CONFIRMATION.

See PrrsoNar and TRANSMISSIBLE..
See COMPETITION.
See Pactum PrivaTums
See INFEFFMENT,
See ?Rzéﬁmprlon, Rights when prefumed fimulate,

See RicHT IN SECuRITY.



