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was triplied, That the fact became imprestable by his own deed, and therefore he

canndt put the party trusterto dispute the validity of their rights when he hath
put the same away, as was fourAdin the case of Janet, Watson against Mr. Walter
Bruce,,No. 70. p. 3537 . vhoe DILIGENCE.

The Lords found, that in so far as the Lord Northvsk had received benefit, or
might -have received benefit by the said apprising as to this debt, and in so far as
the entruster was -darmnld, #ybich could be instructed- and liquidated instanter
in this process, the Lords, waeuld sustain the same in compensation, and no
further.

Stair, v. 2. $ ,O.

kett. iidy28d EARL-ofW1NTow against The MIA RQjis of DOUGt AS,

The Earl 4 Abercorn having disponed the lordship of Paisley to * tie Ear! 'of
Angus, be gAve back-bond to employ the price of the lands for rdief of himself
and the Elrlof Winton of theircautionry. The Earl of Angus having thereafter
*old the lands to the Earl 4 Dund-6nald for X.160,000 ; Winton pursues the
Marquis of Douglas as heir to his father the Earl of Angus, for relieving him from.

paying of 9:8po00 for the Earl of Abercorn. There is produced a disposition to
Dundonild, bearifig X.50,000 received by Angus. and .Wi 10,000 detained. by
Dundonald, to purge real incumbrances. The defender alleged that he could only.
be liable for AXsoooo received byAis father, and that 4heremainder wasemployed
fIrrealincumbrances, as is expressed in the disposition, 'whereof the pursuer

nrakes use as a probatioi for-bim, and therefore must admit of it as a probation
against him. It was answered,. That if the Earl of Angus had deposed in the
terms of this disposition,his oath wodld have proved against him as to the receiptof

e.5Ooo, but would not _ave proved for him, 'that he had-allowed i 10,000
for real. incumbrancesezbutit wotid have been rejected as an extrinsicsquality, and
hipit to prove it -much mnre must this hold inhis writ, otherwise ifthe dispo.

sition shotld-atknowledge that all was detainedfor real incumbrances% that naked
assertion 4 ioparty should have freed bimself from counting.

The Lords found that the pursuer, might make use of this disposition, for
proving againsti:the defender the price, and his fatherk8-intromission, and that the

defender behoved to instruct the real incumbrances that were on the estate, and did

grant ililigence against 'Dundonald and. others for proving the same.
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