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No 1309.
A man ioid
his lurds 1o
two different
purchafers,
Having be-
come infol-
vent by the
two fales, it
was found
that after
honing a-
gainft him by
the firlt pur-
chafer, he was
not entitled
to extend the
{fecond mi-
nute of {ale,
and grant in-
feftment to
the fecond
purchaler.
"I'he horning
was found to
have a gene-
ral effet both
as to lands
and move-
ables,

- tion and infeftment following thereupon are null and void.
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16 7. _‘}’u 2 18 Murray against DRUMMOND.

' ’MURRAY of- Keﬁlor having bought certain fands by a minute of comract fub-
fc"rbed theteapun the fCHCl did by another minute fell the fame lands to Drum-
mond of Machinie for a lefs price ; after both minutes, Keillor charged the dif-
ponerupon his minute to difpone in ample form, after which charge the common
author did extend a dxfpoﬁtmn in ample form' to Machinie who thereupon was
infeft. - Keillor. raifes redudtion of Machinie’s difpotition and infeftment, upor
thefe reafors ; Imo, "That by the a& of Parliament 1621, All dlfpoﬁtr ns, without
an adequate price are declared null, in favours of anterior creditors; and Machinie’s
difpofition was for 1000 merks lefs than Keillors, which was the 6th or 7th part
of the price.: 2ds,” By the laft article of the fame ad; it is declared, That after
legal diligence ufed by lawful creditors, no bankrupt or infolvent perfon can
make any voluntary difpofition or payment to a creditor, to prefer that creditor
to thie other, Having done more timely diligence by horning, arreftment, inhibi-
tion, or "tppuﬁng ; ‘whicl voluntary deeds by gratification are declared null. Iz
est, Keillor by the minute obliging the common author to difpone, is a lawful
creditor ;" and- having ufed horning upon the minute againft the common author,
he ought not to have extended and perfe@ed the pofterior minute by gratification
and voluntary preference, without compulfion of law, and therefore the difpofi-
It was answered for
the defender Machinie, 1mo, Abfolvitor, becaufe befide the difpofition and infeft-
ment upon the pofterior minute, he hath an infeftment upon an expired apprifing,
which doth totally exclude the purfuer’s intereft. 2do, The firft reafon of reduc-
tion is not relevant, for fuppofe the pofterior difpofition were for a lefs price than
the former, yet that was never {uftained as a ground to-annul a- difpofition, but
only to affe@ for the excrelcence, in fo far as the difpofition was without an equi-
valent caufe onerons. 3fo, A competent price hath a confiderable latitude, and
the offer by another of tooo merks more, cannot infer the incompetency-of

the price, for upon that ground the moft of the bargains in Scotland may be call-

ed in queftion, becaufe another in emulation ‘would offer 'a greater price; and
whatever was the fault of the feller, this defender knew nothmg of it, but bought
for fatisfaction of a debt owing to him before, and at a reafonable price. And as
to the fecond reafon_of reduction, it is not relevant; for, fir/2, the adt of Parlia-
ment requires that the difponer muft be dyvor. 2dly, By creditor cannot be
meant a purchafer by difpofition, who hath.given out no price, but a creditor
who hath leat money. 3dly, The a&t of Parliament bears, That the diligence
muft be fuch as can truly affect the fubje@ ; and therefore horning and arreft-
ment can have no effed as to lands, but as to the moveables, and-lands only by
inhibition or apprifing. It was answered for. the purfug&r ‘Chat defence upon. the
deferiders other rights cannot hinder him to reduce this, ught neltl}cr will this re-.
dudlion pre_]udge his other rights: And as to the fecond reafon of redu@ion, the
purfuers condefcended, that the common author had no more eflate, and fo by
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the pofterior difffofition’ he became infolvent.. Likeas the purfuer’s hotnipg was
the firft and neceflary: ftep ofhis:diligence,  to complete his minute, and hath not
only 2 perfonal, but a real effect even againft land'; for thereupon adjbdication
would. proceed, which could only take place -after horning’; the! liferent efchieat
might-be recovered, and+caption ufed. againtt the {eller to tempel him by ibocar-
ceration to difpone ; neither:is there any exception in the a& of Parlimtient of
creditors for fums only ;. ‘but om the contrary, an obligation'to difpone dand infeft,
is a more {pecial ‘debt, and makes a thore {pecial creditor ; and. the defender will

be at no lofs, for the purﬁrer +ihin his hand the prlce which will be furthcom- -

mg ‘to pay:the debt due to the defender. :

i Pue Lorss found, that it-was-in arditriv judicis, to. put the partles to difpute
tvheir ‘whole: rights, or any one right quarrelled ; and that they ufed not to follow
that forin and’ courfe, but wherr the parties were poor, to prevent further procefs,
and therefore they repelled the defence, but prejudice to defend upon the appri-
fing as accords ; and they found not the firft reafon of the reduction relevant up-
on that difference of the.two prices, but found. the third ‘reafon of reduction rele-
vant, that the common author becoming infolvent by thefe difpofitions, after
liornmg againft him at the purfuer’s-infltance, he eould not. by gratification ex-

tend the fecond minute, whereby he had attained infeftment” in prejudice of the-
prior minute, and horning thereupon, which they found to have a general efTec”r :

»

both as to lands and moveables.

Fol, Dic, v. 1. p. 78&4&&12}3‘ U2, P 543#
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1681, Fanuary 25 BATHGATE against- BowpouN. -

Jamzes Coustoun having firft difponed a tenement in Leith to Helen Bathgate
for a full price, the was infeft, but upon miftake, as if the tenement had been
within a burgh-royal, {he negleé’ced to regifirate her fafine. Thereafter Couftoun

difponed the fame tenement to James ‘Bowdoun, who was mfeft and 1eg1[’[rate In
a competition betwixt them, Bowdoun craved preference by thlS laft infeftment, -

becaufc Bathgate’s infeftment was null, niot being regiltrate : Bathgate repeated a
reduction upon this reafon, that fhe being a lawful creditor to Couftoun had ufed
horning, againft him, whereupon he had difponed to her the tenement, and there-
fore Couﬁoun could not, by gratification, prefer Bow doun another creditor, ‘who
had done lefs dlhgerrce by the a& of Parliament 1621, anent fraudulent alienations,
and the laft claufe thereof, by which it is declared, That after diligence done by
any creditor lawfully to affec his debtors eftate, by horning, apprlf‘ ng, Iarref’c-

" ment, or inhibition, that the debtor could not, by gratification, plefel another
It was answered, That that. claufe bears '

creditor, having done lefs diligence.
diligence lawfully to affe the debtor’s eftate, and cannot be extended to horp--

ing, which does not affect the eftate, at leaft could only extend to the, hfexent as -
arreftment could only affet mov: eables; and could .not prefer the alreﬁer as ‘to -

No 134

No 140.
After horning -
againil 5 com-
mon debtor, -
a difpoﬁtion
made by him
not being for
a price paid,
by way of
commerce,
but for a
prior debf,
was found re-
ducible at the
inftance of
the creditor
who had done
the prior dili~
gence.



