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No 10. by him, muft firft be imputed to the annualrent of both the fums, and then to the
flock of the firf.-It was alleged -for Auchinleck, That the intromillion could
only be attribute to the firft apprifing; imo, Becaufe by that right the apprifer
entered in poffeffion, and cannot invert his poffeffion to a third party's prejudice.
,2do, The firft apprifing efi potiorjure; for if the two apprifings were in different
perfons, he that had the fecond, could never attain poffeflion againft the firfit.

3 tio, In dubijo lutio e]t imputanda in duriorem fortem, and therefore to the firft
apprifing; for if imputation be made to both, the firft apprifing will not be fa-
tisfied within the legal, and the debtor's right will be taken away, which is moft
unfavourable. 4 to, The apprifer, as he did not pofefs by the fecond apprifing,
f he could not, becaufe the firft apprifing carries the right of property,. and the
fecond carries only the right of reverfion. .

THE LORaDs found the pofieffion was only to be attribute to the firft apprifing,
and not to the fecond, while the firft were fatisfied.

The next point was, that it was alleged the apprifer had fold a part of the
lands within the legal; and therefore the worth of thefe lands ought to be allowecl
in fatisfadion of the fums.-It was anfwered, That the apprifer could not dif,
pone the lands. fimply, bet only his right of apprifing, which, would ftill be re-
deemable from his affignee, as well as. from himfelf.

THE LoRs. found, That he was not accountable for the whole value of the lands
difponed,. hut for what fums he adlually received, for the lands difponed, to be
proven fripto vejuranento.

The next point was, as to the prices of the vitual, whether the fiars, or great-
eft prices were due.

THE LORDS allowed the debtor- to prove the greateft. prices, and alfo to pro-
duce the fiars, referving to themfelves the modification; next, as to the rental,
the apprifer defired a joint probation, efpecially it being in the- Highlands, where
the witneffes are fufped.

THE LORDS would not grant a joint probation, but ordained the. probation to
be by witneffes above exception..

Fok. Die. v. r. . 2 zi. Stair, v. r. p. 5 8,o.

1677. june 26- 1\ULLoca against the, RLicT of David Boyd..
No- r r.

In reckoning A SECOND comprifer having purfied a declarator, that the prior comprifing was.for intrornif.

fion, a corn fatisfied by intromilion; and the defender having, in the count and reckoning,
prifer Rated given in an article of deburfements for profecuting and defending of proceffes,
defending his concerning his right the LORDs found, That as to. the etinguifhing of the
it'o dhs comprifing upon the account of intromiffion, the expences in deducing the com-

but found, he prifing and obtaining infeftment, were only to be allowed; but not any othermight retain
out ef any extrinfic deburfements : But the comprifing being extina. and fatisfied, if there-
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were any furplus of mails and duties, for which the comprifer was to be account-
able, he might retain, off the firft end of the fame, fuch as were' profitably ex-
jended, not only in relation to his owt, but the purfuer's right

Neawyth, ReRorter.-

i'ol Dic. v. x. p. zz. DirletonNo 459, p. 222.

I680. March YEO1vIAN of Dryburgh against GRAY of Innericity.-

THE heir of an apprifer of ward-lands, having paid- 4000 merks as the availotof
a marriage which fell by his predeceffor's death; his intronifions with the mails-
and4duties were ateribed to it; at leaft he was fbund to have right to repete the
fame off the debtor, before the apprifing cald be extinguihed.

Fol. Dic. v. I. p. 21. Harcarfe, (COMPRISING.) NO 307. P. .-

idRy.. January r4. SCHAW f aiJ& MIR..

SCHAW Of grimmat having apprifed the lands of Sheill, purfues -John LMuir, a
prior apprifer, for declaring his apprifing extina and fatisfied, in fo far as he had,
upon. his apprifing, taken a decreet of mails and duties, againft all the tenants
for certain years,. and in all time coming, and by virtue thereof had uplifted the'
mails and duties.-The defender alkged, That he was only accountable for his
adual intromiffion, at leaft for the rental of fucli parts of the lands,, as he once.
entered in poffeflionof- by up1ifting-of.the duties, for.itisa known principle, that
apprifers are not obliged to intromit, and are only liable to account for the rent,
of thofa rooms that once they begin to poffefs.,-It was anfwered, That this ground
is not controverted;, where apprifers attain no poffe ion ; but, where. they take.
decreets, for mails and duties for all time coming, they thereby attaina civil
poffeflion, and no other apprifers being pofterior, have-any remeid, hut are as ef-
feaually debarred by the. decreet, as if they ,1Ad been in poffefflon, and had-
eompeted and been excluded ;. flor no law nor. reafon can- oblige any perfon to
pirfuie the-tenants, where he.knows he canist prevail;.and whatever might be
pretended asto. diftina. tenements, and diftind lands, that one. apprifer taking
decreet agiinft the whole tenants, and lifting the rents only of. fome baronies.and
tenements, and abfiaining from. the. rents of other whole tenements diffina and.
diflant, where pofterior apprifers might have purfued .%e tenants of thefe diftina
tenements, and thereby forced the firft apgprfer,,either to poilefs that-he might be
fatisfied, or to fitfer them to poffefs;. yet here there is but one fmall. tenement
contiguous, and if the firfit apprifer, poffefling the moft part, omitting any of the
tenants, the puifuers were not. obliged to enquire therein, but might warrantably

No i .
furplus in his
hands, ex-
pence of fup.
potting the
right, by
which the
competing
comprifer
was btnefited.

No 12.

Nor j
An apprifer,
takinsg a de-
cree of mails
and.duties,
againit the
whole teniants
of an eftate
lying Conti-
guous; found
liable to ac-
count for the
whole -ents,-
whether he
aiually levi-
ed them or
not, unlefs he
could fhew b
had been pre*
vented.


