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may be fummarly made ufe of by arreflment or compenfation; and albeit Leys'
Apprifing be expired, ahd poffeffion thereby, which would have extinguifhed the
debt, if the apprifings had been fully effedual, yet here it is but effedual in part;
and-therefore fuch proportion of the fm apprifed for, may be made ufe of by
compenfation or arrefment, as effeirs to the proportion of the lands'apprifed, as
to which the apprifing proves not-effe6dual.

THE LORDS found compenfation competent upon fums, though apprifings were
led thereupon; but found, That the apprifing being expired and poffeffed there-
by, did fatisfy the fums whereupon it proceeded, albeit it proved not effedual as
to the whole lands, if it proved effeaual as to as much as was equivalent to the
whole fums apprifed for.

And this occurred to the Lords, that Blacktoun the affignee, in fo far as his
tight proceeded upon an onerous caufe, was in better condition than the heir, and
preferred him pro tanto; but in fo far as his right was gratuitous,, found that he
was in no better cafe than the heir, and that Leys the creditor was preferable to
him, if he did not bruik lands equivalent to his fums, and ordained Blacktoun to
depone upon what fums he truly paid to the heir.

Fol. Dic. v. i. p. 21. Stair, v. 2. p. 330.

1677. 7une 26. KINCAID against GORDON.

Ma JoN KIrNCAID having right, by his contra& of marriage, to a fum due by
umquhile Gordon of Abergeldy, purfued his fon as reprefenting him, and inff/led
on that title, That he uplifted the rents of the lands of Abergeldy, wherein his
father died infeft in fee.-The defender having alleged, That his intromiflion was
by right of an expired comprifing, deduced againft his father :-The purfuer al-
leged, That this apprifing, coming new in the perfon of the apparent heir, by
the ad: of Parliament 1661, betwixt Debtor and Creditor, is fatisfiable by pay-
ment of what the apparent heir truly paid out at any time within ten years after
the apparent heir's right: And within the ten years the purfuer raifed a declara-
tor, craving therein count and reckoning for the defender's intromiflon, 'and of-
fering payment of the furplus ; which declarator is produced.-It was anjivered,
That the faid ad doth only declare fach apprifings redeemable within ten years,
of what is reffing after his intromiflion : But here there was no redemption, nor
any order; and this being a new ftatute, it is iriifimi juris.-It was replied,
That by ther daily pradice, the legals of apprifings are preferved from expiring,
apd prorogated by fuch declarators, in refped1 they cannot know what to con-
fign, till the apprifer's intromiffion be determined by account.

THE Loans fidlained the declarator to prorogate this legal of ten years ad hunc
efedum, to make the apparent heir liable to the purfuer for his intromifliou after
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No 7. fatisfadion; -and took in the declarator incidenter in this procefs, that thereby
the purfuer might redeem from the defender, by payment of what was refling
after intromillions. (See HEIR APPARENT.)

Fol. Dic. v. I. p. 20. Stair, v. 2. p. 531.

1686. December 17. LORD BARGENY against LIN of Largo.

THE cafe of Lord Bargeny againft Lin of Largo was reported.-THE LORDS.

found, That Bargeny's taking the ,annualrent of the fum of his comprifing from
the debtor, after the legal was expired, was not a formal prorogating of the legal,
though it feemed to difpenfe therewith tacite; however, the LORDS fuperfeded
to declare the expiration of the legal till Whitfunday, that if the debtor pleafed
to redeem betwixt and that time, he might.

Fol. Dic. v. i. p. 21, Fount. v. I. p. 438.

1699. July 6. HAY against HAYS.

IN the competition between John Hay of Alderfione, and the Children of Hay-
of Aberlady, this new point came to be decided. Alderflon's adjudication was
led for fundry fums due by Stuart of Kettleftone, whereof fome were prior to
the inhibition ferved by Aberlady, and others poflerior. The adjudication was
expired, neither was there any intromiflion, or any other payment made to the
adjudger within the legal; but Aberlady's heirs contended, the lands adjudged
could only be affeded with the fums prior to the inhibition proportionally with
the fums pofterior; and fo the debts contraded after the inhibition, being fwept
of by the redudion, a proportional part of the lands adjudged fell in confe-
quence, and fo muft be carried by the children's adjudication; which, though
it cannot compete with Alderflon's adjudication (being without year and day) in
fo far as extends to the fums prior to the inhibiton, yet muflt be preferred to it
quoad a proportion of the lands and fubjea adjudged, effeiring to the fums con-
traded after the faid inhibition; and this was under the Lords view and confi-
deration in the decifion ioth February 1674, Dodor Blyth againft the creditors
of Dairfie*.-Againft this it was alleged for Alderiton, That his adjudication be-
ing expired, it was the fame thing in law whether it expired as to the hail fums,
or only quoad a part; for though it were all paid to ioo merks, yet, if that be
refting at the elapfing of the legal, it carries the entire property of the lands, as
much as if the whole had been flanding out unpaid, feeing a debtor fibi imputet

* Stair, v. 2. p. z63. Sae CoMTITION.
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