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and 4tat t)e principal may satipfy the debt, and extin h the comprising as
Wbptb his own and tb4 cautionee's lands, they found, that the said otder dit
intergt the comprisihg as to both.

This appears to be heard; meo, Because the act of Parliament indulges the
favour foresaid to the debtor's themselves, upon thie 4ipditions therein-men-
tioned, viA. That they should ratify the compriserf posession, ant deliver the
evidents, nd, the same cannt be extended to donatars; ads, A comprising
cannot be interrupted, but either by payment and actual intromission, or by
vasiRg and declaring an order of redemption; utitil which be done, the com.-
prisip& canQt be thought to be ueXtepired.

Reposser, Craig4.

$76.. Ynne r6. D FAI 4gaingst Hos.

ib ibdo I9, eontracts permutationis Sea, excambii (ut loquimut) elebra-
t6initr Gesggisti Cornitem Mariscallum et MenonertsHog de Blaridlyn; quia
ditbs Menen dederat et dispouerat dicto comiti quasdam terras vilae piscato-
rt vulgo of the'itshertoun de Peterhead; et villa de Peterhead cerecta fuerat
in- begum btonite, addo Ut terris intis dicti Menonis commode domes carere
negaitet. -' Et quia dictus Men;on habebat jus ususfructug et locationem ad ion-
gaun tettifptfItr'Xirtin d1b liri1idyn, ideo dictus comes disposuerat dicto Me-
Mtmi etsuis it edibus predicts Iterras de laitidryn; sed redimendas a dicte
comite e sots succe soribug, solutione trium ihum mercarm et locatione
dietart iattritatin aintios advemdecem post redemptionem,; pro usrcede se-
decem libraitn striguis anns pro dictis terris pendi solita; ut in contractu as-
sdiiftY i~ 1tn pleriterto dicti contractus, charta a dicto comite et filio ejus
entestiirit anino x617, dictus Menan investitus et ejus heredrs, dictas terras
possei:etant, danc Dominus Alexander Frazer archiatres regius,. acquisite
Jure reversionis seu retractus in dicto contractu et, investitura contento, Jacobe
,HQg nepote dicti Meois. praswnito (ut moris est) at dictai summam reci
peret,. et pedictas terras revenderet, actione declaratoria dictas terras bbica-
bat jure ietractus, ritt at asserebat redemptas.

Excipiebat Reus retractum seu pacturh de retrovendendo apud no stricti juris
esse et specifice implendmue; eo autM pacto carfum terras dictas redimendas
non solum solutione dictie summa*, sed adjectum eas esse relocandas in tempus
rddletni; locationem autem seu asiedationetn npc oblatam nec depositam.
Repicart Actorpetturn illud de relocatione injusturm et usurarium et illici.

aum esse; terras siqgident tsl esse valoris at merces relocatiQnis tantum non
eainartaiit) i oliuot siim pro FIS Penidere aut.pendere posse quotannis saxp
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No 53* centas minal'; et si reo non solurn dicta summa 3000 minarum, sed etiaideo
catio adeo diuturna et pro mercede adeo exili danda foret ( specie Ibeationi
ipsarn proprietatem vel ejus pretium consecuturum Adhoec, constitutiornt Ia.
cobi 2di. Parl. 6. cap. 19. statutum esse, in. contractibus hypothecariis, quibus
terre alienantur sub pacto de retrovendendo, et relocando post redemptioneity;
conditiones et assedationes istas haud servandas, terris redemptis, nisi convenerit
de justa. mercede et pensione, saltem haud multum citra justamn firmam, Ut lo.
quimur.

Respondebdt Reus, multun tinteresse inter contractus miutui ett alios puta
venditionis et permutationis, &c. Ubi enirn pecunia fbeneratur et creditur, u+
surarix stipulationes illicitae sunt; et pacta alioqpin licita reprobantur, ut pacta
legis. commissorise; ea.ratione, quod debitori obserato et inopi creditor nihil non
exprimet; ea autem ratio in aliis, contractibus cessat; et in hoc casu; nec enim.
in eo mutuum, et consequenter nec usura nee pactum usurarium tiec debitor
inops, sed contractus permutationis inter Rei avum, virum haud locupletem et
comitem prepotentem, cui terras suas ut sibi si nonnecessaras,, saltem commo-
das flagitanti recusare non potuit nedum leges inquiores dare : Constitutionem
autem predictam Jacobi 2di. in contractibus pignoratitiis locum habere, ubi
terrae creditori impignorantur,. ut ex verbis constitutionis 1iquet (when lands are
wadset.) In, casu predicto rrec creditum nee pignus esse; avum saun nec pe-
cunian comiti dedisse, nec repetere. posse; cum dicto contractui..clausula re-
quisitionis (ut loquimur) non insiit; nec reus praedictam summam petere possit;
nec comes teneatur persolvere; avum snum. permutasse lerras suas de. iairi-
dryo, ea lege et satis iniqua,. ut reo haud liceat terras avitas reluere.; cum pe-
nes actoreni extraneum et singularem successorern facultzis sit redimendi, si ea
uti velit conditioni parendum ;_ terras tempore permutationis incultas et forte
steriles fuisse, in regione saltuosa et montana; si sua et parentum industria ex-
cultae et meliores sunt, id in suum detrimentum haud retorquefidum.

Queestio ista, Domino de Castlehill referente, in domum interiarem introduc,
ta; et inter dominos disceptata; cum de ea sententiis variatum, visa est altio.
rem indaginem requirere; et, coram ipsis, partibus et patronis vocatis, au,
dienda.

Act. Lodhart, &c. Al. Cuningame.

Virleton, No 358. P. r73

** Gosford reports this *case

Ir a declarator of redemption of the lands of Blairidein, at the. instgne of
Sir Alexander, as having right to the reversion of the lands given invadsetby
the Earl Marshall to the defender's predecessors, in anno 1593, it was allged,
no declarator, because the reversion did bear,' ipt only the payment of 3000
Merks, but likewise a tack, to be granted to the wadsetter or his heirs,,of z1
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years, for payment of the sum of -L. 19 yearly. It was replied, That the re-

demption being suspended during the wadsetter's lifetime, and the granter's
lifetime only, and the lands being possessed thereafter by the space of many 19

years, the tack falls within the act of Parliament, King James the Second, or-

daining tacks of vadset-lands set near to the half of the duty, and not near to

the full value, to be void and null; but so it is, that the wadset-lands are worth

of yearly value i0oo tnerks, and the tack-duty only L. 19, and some service,
yearly. It was duplied, That the tack could not fall within the act of Parlia-
liament foresaid, because the act was only as to tacks where lands were given

in wadset, for security of a sum lent upon the wadset, for which the duties of

'the lands were given in place of the annualrent, which was antichresis; but
here no such wadset, for it. was a contract, where the wadsetter disponed the
absolute and irredeemable right of the heritage to the Earl of Marshall, as.
tnost necessary for his barony, and harbour of Peterhead;: as likewise his right

of -other lands and milns, with the rentalof the lands controverted and tacks

thereof, so that they were -in the case of an excambion; and it was expressly

provided, that the 3000 merks should be paid in case of redemption, and a 'z.

years tack of the lands for the same duty they then paid, the time of the con-

tract, which is therein expressed; and, there. being no .order used by the Earl
of Marshall himself, the j pursuer could be in no better condition, .who was in

place of' his right. This was not decided, but, before answer, the defender or-
dained to condescend upon the years of his tack and rental, which were to run
the time.of. the contract..

Gosford, MS. p- 543.'

7,nuary . The EARL of GLENCAIRN 'fainrt JHN BAIsIAx.,

TERE was a declarator. raised at the instance of the Earl of Glencamrn, as

being a lawful creditor to Francis Freeland, prior to a disposition made by him

to Robert Hamilton and John MtNairn, two other creditors of- his, of theJands

af Freeland;, which two creditors, with consent of the said Francis, the com.

mon debtor, and they all with one consent did dispone the same, for 8ooo

mserlks, to John 13risbane, under reversion, bya bond.granting the same to be

redeemable by the apparent heir of the said Francis' own body allenarly, upon

payment of the foresaid sum; and therefore craved, that, upon requisition and

payment made by the said Ead, the said John prisbane might be.decerned to

denude himself of his right of the said lands in the Earl's favours. It wds al.

legedfor the defender, That no such declarator might be sustained, because all

reversionsi by-ourlaw, are strictissimi juris, and this bond of. provision, being
only granted in favours of the apparent heir, who never yet had existed, no credi-

tor of the. father's could have the power,6f redemption, the father being simply,

yOL. X=- L. 74:0. .2
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