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. son.  2do, That avhich here ¢ question, is Hamxston stent, which Falls with-

-§n his liferent-escheat, whereunto Pilton is donatar upon this very ‘accoutit to
* secure himself, that he nsight without hezard, employ- the sum for Sinclair's
aliment, which gift is declared before any arrestmerit. ' Amd as the King might
freely gift the liferent, excluditig creditors who had wot done diligence in cursu,
so.he had given it-to Pilin for securing. thi¢ bond, as appears by, Pilton’s back-
bond ; and albeit it could be presumed that the gnf; was also to Sinclair's be-

hoof, yea though it had be¢n given -in' Sinclair's name, it being an aliment .
. granted by the King, would not be affecied with Sinclair’ scredxtors, much less

could Pilton be called in qucstlbn when he had expended the same, .
Tz Lorps preferred Pﬂtou upon his gift against these credltors, as they had
done against the other cred.ltors in the former decreet of preference.

Fbl. Bzc.v 2 p.77 »Stw,w 2.p. 288
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167& D&’mbﬂ 22/ chx ag‘azmt‘ D&tx. -

D;gx of. Grang@ arrests. a &ugn of L me St@rlmg y'ear}g ga?mtcd by the ng
'-m favour of Sir. Andrew Digk, his Lady and children, and-pursies to make
fotthcomtng, 3, it was, allcged for the Lady and- Children, T!mi this being a free
donation, granted by the King out of comspassien; and’ ~opon-a supplicdtion,
‘bearing, ta prevent. the pcrlshmg of this Lady ang family, it is an-alimem
granted to a mﬂ;, not by her. husband’s means,- and; therefore, cam be: aﬁ'teﬁcd
by none of his clehts and. deeds, and falls not yndex his escheat, nor jus mariti

It was an;wered imo, That alimentary domations are never presumed but.
when they are so expnessly gmnna& and ark necessary for the maintenarce and -

subslstgnce aﬁthe ,party ; but this donation of the King is ot ipon these terms;
~ but px;oceeds npoil the husba.nd s.means, because lie “oppesed:nrot- the feduction

at the King's instance, of the Farl of Maerton’s.-right of Grlmey, Wimreﬂpon'

there were. 80,000 merks. due to- Sir Andtew ;. 2do;. Though this donation were -
alimentary, and thereby had a privilege; yet it cannot defensd against this'pur-
suer, whose bonds are granted for, fusnishing te the fimily, which, therefore,
bemg alike prluxleg@d,\ ét privilegiates contr@ privifegiatum won. utitut priviles
gio. . It was, replied, That alimenta¥y proyidions pot béing affected with their -

debt, ismoet by apy ;}mmlege, but.-by the nature of . the right, whick being

granted for the mecessaries of life, ean be applied to o ‘other use but for the ¢

«cuirent provision, and not for the provision of anterior yearss;, and: the formatity
. «of stile is not to be regarded in the King’s donations, where the substantial re-
quisites are clear, as in. this case, where the gift is not granted to Sir Andrew

Dick; but to his wife and children, to prevent their penshmg, nor is it by -

" the husband’s means, the right of Orkney being reduced ~against the Earl of

Morton, and Sir Andrew compearing, whose right fellin consequence with the -
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' Earl’s ‘and he neither had, nor hath any dcfence 3 and, therefoxc it is an act
of mere favour.

Tue Lorps found, that- thlS donation of the King’s was merely ahmentary,
~and that it was not affected with the husband’s jus mariti, debts, or escheats
nor-with bonds grantcd by Sir Andrew for aliment of prior years. -

' Fol. Dic. v. 2. p. 77. . Stazr, . 2 P 4.83

*.% Dirleton reports ,thls case:

Sir ANDREW Dick haying obtajned, upon a petition to his Majesty, a war-
rant to the Exchequer, to pay to his wife and children L. 130 Sterling yearly ;
the said annuity bemg arrested at the instance of ‘ " Dick of Grange.;
it was alleged, in a process to make forthcoming, That, being alimentary, it
could not be arrested : Whereunto it was'replied, That-the said sum was 110t
alimentary ; so that it could not be affected with Sir Andrew’s debts; in re.
spect, whatsomever belongeth to a debtor, either on his own right or jure mariti,
is liable to his debts, and it is not in the power of a debtor tc make any
thing belong unto him alimentary, but there must be an express constitution -
to'that effect ; which is only in that tase where the King, or any other person
doth give any thing, and doth qualify their own gift with that express provision,
that it should be only for the aliment of the person gratified, that it should not
be affected with.any debt or execution for the same; whereas his Majesty’: S
'/ grant was only in the terms foresaid, and was procured from his Majesty, not
upon any spécial. consideration or respect to Sir Andrew’s Lady, but upon a re-
presentation made by Sir Andrew, that he had a former wadset from the Earl
of Morton of his estate of Orkney, and the same being taken from him by a
_reductmn at the instance of his Majesty of the Earl of Morton’s right of Ork-
ney, he and his family would be in a said condition ; and therefore, the said
annuity being granted by his Majesty in liew.and in tuitu of the said former-
ﬁght surrogatum sapit naturam surrogatic .

It was further replzed “That albeit the said annuity were alimentary, the pur-.
suer’s debt ought to affect the same, being likewise alimentary; in respect it
was for money furnished for the aliment and entertainment of the said Sir An- .
drew and his Lady, et privilegiatus non utitur,privilegio contra privilegiatum,

Tuz Lorps found, That the said annuity was alimentary, and could not be
arrested ; and .the aliment being de die in diem, the debt due to the pursuer

 could’ not aﬁ'ect the same, unless it had been for aliment, while the annuity in .

'guestlon Was.in -cursu.
' Reporter, Forret. . . _ Clérk, Hay.,
‘ : ' Dirleton, No 414. p. 202. .



!

A Thxs case is“also. xzeported by Gosford

¥ an action to make arrested goods furthcommg, at- the; mstance of Grange

hls lady and, children ; it was alleged for Sir Andrew and his Lady, That the

- sum contained in the precept was not arrestable, because it was granted by his -

Majesty’s special favour to. his' lady and children, for their entertainment and
subsistence, and so did not fall under his jus mariti, and unaﬁ'ectable by his
debts, being an aliment not granted by him, but ‘by.the King's Majesty. It
was replied, That the pursuer being a most favourable creditor, not only to Sir

Andrew, but to his lady. and children, and the ground ef his debt being a bond

of L. 200 Sterling, advanced to him for his own, his children and lady’s enter-

- tainments, when they were at London ; ‘and ‘the Lady, bya special letter, ha-

ing acknowledged that great kindness, and promised ta'see the same thankfully

paid, neither he nor she could in law nor conscxence hmder the pursuer to ar--

rest this sum; which was. granted for the same cause: leeashupon that same

ground, and the practicks of Garberry and Frendraught, * husbands, having grant-
‘ed aliments to their ladies, it was found that the same could not prejudge law-

ful, credltors, but .the same were arrestable and’affectable at . their instance.

" And as to the precept granted by the King, for payment to Sir Andrew s lady

and childrep, it not bearing that Sir Andrew’s jus mariti would be secluded,

and being granted in contempigt:on of'a right -he had from the Earl of Morton
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* against Sir William Sharp, upgm whom a precept was drawn by ‘the EXChequee, -
and accepted for payment of the sum®of L. 1co Sterling yearly te Sir Andrew,

" upon the estate of Orkney, and by his. -OWn procurement, it ought not pré-

judge his lawful creditors, eépecxaily the pursuer, whose debt is for alimenting

himself, his'lady and children. It was duplied, That by the concepuon of the -

precept, it being for maintainance of his lady and children, and so appointed’
by the King’s special favour,” it was not arrestable at the instance of his credi- |

tors; and it were to invert the ng s pious donation’; and where the Exche- .

- quer, by the: King's special orders; grants precepts to particular persons fot their
subsistence, the Lorps have never found that they could be affected with cre-
ditors, and being. alimentary ; and as to the lady’s missive letter, it cannot be

: obllgatory, being subscribed stante matrimonio, and only in testification of gra-

titude. As to ‘the practicks'adduced, it was duplied, That they do’not meet this

case, the ground of the decision being, that the husbands intuitu of a subse-

quent marriage; of Stante matrimonio, had granted a part. of' their own estate, for -
-~ zliments to their ladies, not to be affected- durmg the marriage, which was just-

ly found could not prejudge prior-and lawful creditors; but here the case is

only as to an aliment granted by the King out of faVCur and upon his precept ;

and as to that ‘pretence, that it was granted in contcmplatxon of a right which’
Sir Andrew had to the estate of Orkney; it was duplzcd That his right, and
the Earl of Morton’s his author, being reduced by a decreet of the Lords, be-

fore this precept it could be no cause thereof, but ought to be looked upon as

!t See General List of . Names
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his Majesty”s_ special favour and bounty. It was trz'plé'ed, That any decreet a-

gainst the Earl of Morton and Sir Andrew, at the King’s instance, was for null
defence and no compearance, which they willingly agreed to, being confident
of a remuneration -another way, which Sit Andrew did procure by his. yearly
pension ; and albeit he pretended that he hath not whereupon to aliment his
family, yet it is too well known that.they have fortunes secured in the name of
Sir John Lesly, who is only a trustee, as likewise that he hath a process de-
pending against the Earl of Kinghorn for a great sum. Twue Lorps did find,
That this pension was not arrestable for payment of this debt, which was due-
before the precept, ‘which seems hard, being contracted for alimenting his wife
and children ; and albeit it was prior, yet being of that same nature, ‘and: ad-
vanced when Sir Andrew and his family were procuring this pension and pre-
cept, et privilegiatus contra privilegiatum non utitur privilegio; and until it had
been made appear, that Sir Andrew had no other estate to aliment his wife and
children, it was hard to hinder the payment of this debt by this precept of Sir
Andrew’s own procurement, in consideration. of his interest in the estate of
Orkney ; and if the true cause had been represented to.the King, it is like it

had not been of that nature ta seclude a creditor for aliment..
Gogford, MS. No 928. p. 6os..

1677, Fune 14 BLackwooD against Boyms.

Brackwoob having arrested the rents of Pinkill upon:-a.bond; wherein Pink-
ill’;be,camé,debtqr for Adam Moushet, he pursues. the tenants for. making furth-
‘coming.—It was alleged for Pinkill, That his father dispened. the lands in ques-
tion to the defender’s son, reserving his own. liferent, except 5eo.merks yearly
to the oye ; by which disposition. the defender’s. liferent was expressly consti-
tuted as an alimentafy provision ; and as the disponer might have disponed all
to his oye, without reservation ;: in which case the defender’s.creditors could
have no access for the defender’s proper debt;. and all-aliments -expressly so con-
stituted being propter victum et amictum, are still.free of any debt, but what is
for these ends ; so the pursuer cannot quarrel the defender’s aliment.—It was
answered, That albeit aliments so expressly constituted by persons who are no.-
ways gbyl\xged,, whgn(only sufficient for intertainment of the party according to
their quality, have been sustained against that party’s other debts, but for alis
merit ;. yet here the liferent reserved is.in favour of the. dispener’s apparent
heir, and.of his whole estate, which. were of dangerous consequence to allow
eépecial,ly seeing the estate doth far exceed a sober aliment in three or four
thousand merks yearly ;. and if in any thing it were restricted, the pursuer’s
debt being very small, it would have effect.
~ Tue Loros repelled the defence, in respect of the reply..
- = , Eol, Digy vo 2. .77 Stair, v, 2. p. 523
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