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No 26. prifer; therefore preferred Straiton, (though not infeft,) to Bell's pofterior ap-
prifing, though infeft.

Fol. Dic. v. r. p. 18. Stair, v. 2. p. 704.

1676. 7anuary 28. M'LURG against MURRAY.

No 27.
Confequences
of the firfi ap-
prifer taking
the gift of the
common debt-
of's efcheat.

JAMES M'LURG, as donator to the liferent of Robert Charters, and having ob-
tained general declarator, purfues for mails and duties of his lands; compearance
is made for Matthew Murray, who alleged, abfolvitor, becaufe the rebel was de-
nuded of the lands in queftion, by an infeftment, upon an apprifing led againft
him within year and day of the firft apprifing, and completed by infeftment
within the year; whereby thefe lands having become the property of another per-
fon who was not rebel, it is equivalent, as if the rebel had relapfed within year
and day, which would have purged the rebellion quoad the liferent-efcheat, though
not as to the fingle efcheat; for this fingular fucceffor needed not relax himfelf,
and needed not relax his author. And, if this were not fuftained, it were eafy
for debtors to exclude all their creditors, by going to the horn, and continuing
thereat year and day, and taking the gift of liferent in confident perfons' names,
whereby the creditors could have no accefs during the debtor's life. And it has
been frequently decided by the Lords, that albeit voluntary difpofitions, in curfu
.rebellionis, purge not the fuperior as to the liferent-efcheat; yet difpofitions in curfu,
which are neceffary, and granted in implement of difpofitions anterior to the re-
bellion, or apprifings for debts anterior to the rebellion, are always preferable to
the liferent-efcheat. It was anfwered, for the purfuer, That this excipient has no
apprifing or infeftment in curfu; but the only apprifing and infeftment within the
year belongs to James M'Lurg himfelf ; and it is jus teridi to the excipient to found
upon James M'Lurg's apprifing, which he may make ufe of, or not make ufe of,
as he pleafes. It was replied, for Murray, That, by the act of Parliament 166r,
betwixt Debtor and Creditor, apprifings deduced within year and day come in

pari pafk, as if one apprifing were led for both: Ita eji, that Murray, although
he has not apprifed within the year after the denunciation, yet his apprifing it
within the year of James M'Lurg's apprifing; and fo he may found upon 'the
fame, as if it were included therein, and James cannot pafs from it without his
confent; and, therefore, James cannot have the mails and duties, as donator of
the liferent-efcheat, but they will divide betwixt him and MurrayTns apprifers,
within year and day.

THrE LORDS found, That James M'Lurg's apprifing and infeftment being within
year and day of the denunciation, and for a debt prior to the denunciation, did
exclude the liferent-efcheat; and that Murray, having apprifed within year and
'day of M'Lurg, he could not pafs from his apprifing without Murray's confent;
-and fo Murray ought to come in pari paYu with M'Lurg.

Fol. Dic. v. i. p. iS. Stair, v. 2. p. 407.
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iThe afe is fated thus, iq Gosford: No 27

INa double poindigg, ;Wied at the infance of the tenants of aue Robert Char-
ters, who was heritor of a tenement of land in Edinburgh; it was alleged, for

James M'Lurg, That he ought to be preferred, becaufe he was donator to the
common debtor's liferent-efcheat, which was fallen by-his being year*4d day at
the horn, before Matthew Murray's comprifing. It was aficered, for Matthew
Murmy, That, notwithitanding,, he ought to te prefeirel, becaufe the faid Jles
M'Lurg had comprifed the faid tenement, and was feft yithjnyegr _nd dy of
the rebqlliou, andfa that liferent efcheat could not vaick, the King having a vaffal:
And albeit the faid Matthew's comprifing was after the faid rebel was year and
day at the horn; yet his comprifing being within year and day of M'Lurg's firit
comprifizg, _by ad of Parlia qnt 1661, he ouh to come in pari fafu gith him,
and fo would be preferable to any fubfequent gift to the firft comprifing. It was
repled, That the firil comprifer was not phliged tocomqnicate his right to the
fecond comprifer; there qigqg no diferece betwixt voluntary difpofitions,
whereupon infeftment followed, an comprin4.s a *ue infeft upon an he-
ritable right might take a gift of a lifeent-efoheat, and thereby feclude all

opfterior infeftments, whiichwere after rebellion; 1o Jmes M',L4rg might fe-
clude this comprifer, who had done no diligence till y ear ano day after ,the re-
bellioll. THa LoRDs did, notwithltanding, prefer Matthew Murray to the dona-
tor, and found, Thathis comprifing being within year and day of the firfit, by the
ad of Parliament, le comes in paripafu with him, as if his comprifing had been
of that fdme date; and that the firft comprifer beipg infeft within year and day
of the rebellion, did exlude all dqators from the liferent-efcheat; fo that, as to
thefe lands contained in the comprifing, the efcheat could not vaik, the King
having a vaffal; and therefore did find, that they had a like right to the mails
and duties, acrording to the value of their comprifings, the fecond comprifer
paying the half of the charges, belowed by the firft comprifer, for obtaining
infeftment.

Fol. Dic. v. i. p. IS. Gosford, MS. No 845-

r6o. 'fune. HERRIES againft AsoWE. No 29.
Apprifings

IN an adion of double poinding, purfued by the tenants of Cluny, agairft Ap adudica-

George Herries of Terraclie, John Aflwen of Garren, and William Glendinning; tions, upon

it was found, That William Glendinning, who had comprifed the property of the are preferable

lands from Terrachie, for the bygones of an annualrent of 5o merks, whereon his to all others,
prior or potte-

author, the Laird of Partoun, was infeft, in anno 1d93, by Terrachie, thould be rior.
preferred to the faid John Allowen; notwithftanding it was alleged, and initantly,
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