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Tm: Lorps sustamed the- probatxon by witnesses for the whole mtromlss:on

"~ to be imputed in satisfaction of the prmmpal sum and annualrents. - See Proor.

o o - Fol, 'Dic. v. 2. p. 5L.. Stazr,'u 1. p. 714

*y* Gosford reports this case :

!

- WisnarT being infeft in annualrent out of lands, an& thereupon hawng

entered to the possession, by uphftmg’fhe mails and dutxes of the lands, there )

was a declarator raised at the heritof’s instaice, to hear and see it found, that
he was satisfied by his’ intromission, Tiot only of the whole bygone annualrents,
but also of the principal sums, the duties of the lands exceeding, far the annual-

. rent, It was alleged for the defender, That the prmcxpal sum being founded

upon a contract and infefiment, could not be taken. away, but jeripto vel jura-

- ménto, and not by witnesses ]groymg his mtromxss;on, whlch could only be
sustained gs to the bygone annualrents. It was replzcd That intromission with

mails and duties was probable by witnesses ; and, if they did exceed both the '
~ principal sum. and the annualrents, they ought to extmgmsh the. mﬁ;ﬁment .
and annualrent unless the defender eould ascrxbe hxs gossessmn to some. other,‘

cause. —T(-IE Lorps did sustain the’ summ,ons, notmthstand;ng of the d,efence.

and found, that &n infeftment of apnua ent not bemg a sufficient and proper’

\ntle for uphftmg of maﬁs and dut;es, but only for pomdmg of the ground or

»»»»»»

by witnesses ;. and that he was in tbe same condxtxon vyuh another person tbat: ‘

had possessed sing titulo ;5 in which case intromissions are always sustamed ta
be probable prout de Jure' and thegcfore the total gf thq mtromlssxon .extending:
to all that was due by the mfef‘tmg:nt tﬁe defender was, debtor in so much, and
it ought to’extmgulsh his annualrent unless 'he. would ‘ascribe it to another
nght ‘but, if a creditor had ccmpnsed the’ nght of annualrent or.gotten a
right thereto ‘before the decIarator, that mtromlsswns, besides the annuah;ents,
.. would have saus‘ﬁed the prfncxpal sums 5 it is thought that they compearing

for their interest; the” cdse ‘would have altered and that the amma.lrenter s in-
tromissaon ‘would not* have pre_]udged them, or taken away the heritable mfeft.

ent and could only haVc made the intromitter ersonally liable,

o.r ifvrd, MS No 328 p 14-3,~
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1673, December A'zvl. CLARK agazmt ROBERTSON.

TRy

>

ROBERT ROBERTSON havmg appnsed some tenements in denburgh Mr Wil
liam Clark, as havifg right to three posterior apprisings, insists for declaring
the first apprising void by intromission., It was alleged for ‘the first appriser,
That he bad counted W,llth the common debtor, and had paid him the super-

plus of his intromission more than his annualrent, and that before any of the
Vor. XXIV. - 55N

No g

No 4.



No 4.

9980 PAYMENT.

posterior apprisers had denounced or apprised, which he might lawfully do.
It was answered, That intromission by an:apprising being the propet and
peculiar way of satisfying and extinguishing of it by a spccxal statute, it was
equivalent to a renunciation or discharge of the apprising pro . tanto, Wthh
could not be given back to revive the apprising.

" Tue Lorps found, that the first appriser might restrict himself to his annnal-
rent, or ﬁnght repay . the superplus more than bis annualrent to the dcbtor,
before any othct appnsmg or dcnunmatmn

Fol. Dic. . 2. p. 49: Stair, v. 2. p. 389

*a’ * Gosford reports this case :

1675, December 17 —Ix a smpcnswn of multlplcpomdmg of a tenement of
land belonging to William Ruthven of Garnes, there being a competition be-
twixt the said parties, as having both comprised the tenement, it was alleged
for William Clark, That he ought to be preferred, notwithstanding that his
comprising was posterior, because he offered him to prove, that Robertson’s
comprising was satisfied: by intromission, and so was extmgmshed for which
there being an act of count and reckoning and receipts produced, granted to
the tenants by Robértson, for their whole duties, it was alleged, That, notwith-
standing of those receipts, yet Robertson did only intromit with as much as.
paid the annualrent of his meney, and what he had disbursed besides for pub-
lic burdens, and for reparations of the tenement, and gave in the Laird of"
Garnes and his tutors the superplus‘ upon their receipts, and so could not be
liable for farther intromission, especially at Clark’s instance, whose comprising
was' posterior to all the years of his intromission, for which he had counted, as
said is. It was replwd That Robertson having intromitted by virtue of a com-
prising, and having taken discharges under the common debtor’s hand, and
his tutor, in ‘prejudice of a second compriser, ought to be liable.—THE Loans
did find, that the intromission being before the second comprising, and it being-
tawfil to the first compriser to intromit or not, or to restrict his comprising, .
having to do with none but the common debtor, it was lawful for him to retain.

~ no more than ‘the annualrents and true disbursements, and the second compris--

er had no.interest to quarrel the same, but for years subsequent to-his compris-.-

- ing..

Gosford, MS. No 825. p. 520.
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1676 j‘ym’ 28 GisoN against Fire. -

Emmsnfrn Gisson pursues Fife for 100 merks lent by her to him;.
and., referred. the -same to his oath, He degon_ed that hé received the sum,,



