
had in the houfe as an advocate, fhould give him right to any privilege that be.-
longed to an advocate, but ought not to put him iM a worfe cafe than other fub-
jeafs, who could not be forced to defend upPon fuch bills: And the pradice, that
the advocates fhould arifwer fummarily to complaints againift them, is only in re-
lation to their truft and office, if they refufe to exhibit or deliver writs entrufted
to them: And the truft mentioned in the bill was only to him as quilibet, not as
an advocate.

Dirkton, No2 9 O. p. 141.

I67 . December,21. CREDITORS of Wamphray against LADY WAMPHRAY.

THE Creditors of Wamphray having purfued probation of the tenor of a con-
tra& of marriage betwixt Wamphray and his Lady, whereby the Lady difpones
her eftate of Wamphray in favours of her hufband and his heirs, conftituting
him fiar, whereby the eftate might be liable to his debts : Witneffes were adduc-
ed for probation of the tenor, amongft whom Mr David Dunmore advocate, was
adduced as one.-It was aleged for the Lady Wamphray, That Mr David Dun-
more was not a habile witnefs, becaufe be had been advocate for the Laird of
Wamphray as his ordinar, and fo could not be brought as a witnefs to difcover
the weaknefs and fecrets of his caufe; for fuppofe that Wamphray fhould have
confulted him how to defend.againft the probation of the tenor, and .had acknow-
ledged there was fuch a writ, he could not. be adduced to depone that he knew
that there was fuch a contraa, ds being known to him in manner forefaid.-1t
was anfwered, That the privilege of advocates can only relate to the fecrets
communicated to them by their clients; but a contra& of marriage being fo fo-
lemn a deed amongft fo confiderable perfons, can be no fecret, and therefore ad-
vocates have fill been put to depone upon the having of writs, though put in
their hands by their clients; and therefore, on the like reafon, the probation of a
tenor being only the probation of the exiftence of a writ, and what the tenor of
it was, he ought to depone: As the Lord Qosford's oath was taken upon the
tenor of a decreet arbitral, upon produdion of an information, under his fervant's
band, when he was advocate, giving direaion for the form of the decreet arbi-
tral, which the Lord Gosford did remember, and acknowledged that it was fo.

THE LORDS ordained Mr Dunmore to depone if he faw the contracd of mar-
riage in queftion, and what the tenor of it was; but would not put him to depone
concerning the exiftence or tenor of it, by what had been communicated to
him by his client at confultation, otherways than by the fight of the writ itfelf.

Fol. Dic. v. I. p. 2 6 . Stair, V. 2. p. 383.

*** This cafe is reported by Gosford in the following manner:

The Creditors of the Laird Wamphray, againft the Lady Wamphray, in the
proving of the tenor of the contrat of marriage betwixt the Laird and Lady,
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No I 2. at the inflance of the faid creditors againft the Lady; Mr David Dunmore act-
vocate being cited, as a witnefs by the creditors; it was oberved, That he could-
not be received, becaufe he was an advocate, and could not be bound to depone
upon his client's fecrets; and that he was employed for the parties.-It was
anfwered, That he had not been craved to depone upon any confultation or private
advice, but upon the tenor thereof; the Lady having molt malicioufly deftroyed
her own double, and her hufbands, of purpofe that her hufband's creditors, who.
were deeply engaged for him, might be defrauded; whereas it was proved by
the contrad of the hufband, in contemplation whereof, the creditors did engage.
-THE LORDs did ordain the faid Mr David to depone upon the true tenor of
the contrad; feeing that could not concern any private advice or fecret of his
calling or employment.

Gosford, MS. No Sz6.

1676. Yanuary 21. HOME afainst HOME;

No 13.
An advocate HELEN HOME gave in a bill, defiring that Mr Patrick Home advocate, might

found obliged be decerned to pay to her the fum of ooo merks, which was all the means andto 'anfwer
fummarily in portion fhe had by her father, in refped that Mr Patrick, by a tack fet to him by
an alimentary hfahr trmp 1
matter, not his father, is intromitter with the eflate of Rentoun, for fatisfying of the credi-
regarding his tors : It was anfwered for Mr Patrick, that he could.not be obliged to anfwer

upon a bill, unlefs it had been in relation to matters in his office as an advocate ;
and, by the aa of regulation, all proceffes muft be. inrolled, and come in by the
roll.

THE LORDS repelled this allegeance, and ordained Mr Patrick to anfiver upon
the bill, in refpea that they are always accuflomed to determine bills, and to dif-
cufs caufes upon bills of fufpenfion (where both parties appear) fummarily, and
likewife other bills that require prefent difpatch againft perfons in and about E-
dinburgh, who are cited upon the bill, and to anfwer before the Ordinary upon
the bills, and fo flop not the preference of folemn. proceffes, which are difcuffed
by the Ordinary upon the bench by the roll; and which is now more neceffaty
than formerly, in refped that by the a& of regulation, it is a confiderable time
ere a procefs under the fignet can come in. And this cafe being alimentary, and
the poor woman in great diftrefs, the Lords fuftained the bill.

Stain, v. 2. p. 403-

1676. December 7. BALLANTINE against EDGAR.

JOHN BALLANTINE having obtained a decreet againift Margaret Edgar, fhe fuf-
pends, and raifes reduaion on this reafon, That the had right to the lands in
queftion by liferent.-It was anfwered, That the reafon was competent, and
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