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SEC T. II.

Oath of the Debtor, if good against his Crditeor.s ?

1627. February 2.. LoRD BALMERINO4g'ainst LD LOCHINVAR.

A CAUTIOnSR in lossing of arrestment being pursued for payment of the debt
after it was constituted against the principal debtor, the oath of the person in
whose hand tfhe arrestment had been laid was found a good proof of what he
was owing to the common debtor at the time of the arrestment, in order to
make the defender liable for the same.

Fol. Dic. v. 2. p. 237. Duie.

*%* This case is N 126. P. 79, =or AnasnmuN.

a674. Decedber II.

ELPHINSTON aainst HUME and the Lmi11 of Nraxt;HOPE

No 306.
The oath of THE Laird of Stenhope being debtor to Captain Johnston's son, as executor7
an arresteenot confirmed.to Captain Johnston, asaig The same to Mr James Elphinston, whogood against
an arrester. having shown the assignation to Stenhope, he promised payment ; and upon

the assignation and promise, he obtaineddecreet against Stenhope before the
Sheriff of the shire. George -Hume having arrested the sum in Stenhope's
hand to be made furthcoming foT payment of .a debt de to him by JphmAon,
obtained deoreet before the Lorads for makiqg furthcoming. Stenihape sauspeands
on double poinding; in .which iompetitionit was 4egedifor the .acreter, Ttt
he had arrested before any intimation of the assignation, and so is prferable.
It was answered for the -assignee, That &enhope haviqg accepted of the assg-
nation, and by his promise became debtor before the arrestaent, he was no
more debtor to the cedent, nor could any arrestmient for the cedent's debt, af-
ter he ceased to be debtor, become efctual4 and.if this were not sufficient,
Stenhope's promise could not be loosed, seeing he had rested thereupon.

THE LORDS found that the acceptance of the assignation before the arrest-
ment is -relevant to prefer the assignee, but that is not probable by Stenhope's

oath, but either by writ or oath of knowlodge of the arrester; and if it be not
so proved, they found that Stenhope was only liable in single payment, unless
there had been transaction or undertaking of the hazard.

Fol. Dic. v.- 2. p. 236. Stair, v. 2. p. 292.

No o5.,
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*** Dirleton's separt of this cas is No 66. p. 863., vaet ATstQr .

*** For the isame reason, as in the above case, in a special dlaator of
escheat the rebel's oath was not sustained againat the donatAr, Ao pove that the
bond pursued for was paid before denunciation, jeth February 1663, Mont.
gomery against Montgomery, No 3- P. 3615., wtce ESCHEAT.

268o. February 10. MoaR.0N 4ain.j 1GrLCKArIST.

W!iuer AmcRUm and James Gieive having bou00t a er0ee of iron from
Artir Udoey; James.Gikhist arress the-price, and obtain's a decreet for
making forthcoming, in satisfaction of a debt due by Udney to him, and ob-
tains paymet thereupen. Andr-ew Morton pursues the same persons for pay-
ment to him of tihe prine, ecause the iroa banged to him, and Udney was
only his factor, and for proving thereof, hath produced an assignation from
Udney to the price, bearing expressly, That it did belong to Morton, and that
he sold it as a factor, with a, letter to the same purpose. It was qulleged for
Ancrum and Grieve, absolvitor, becapse they -had made payment bona fide to
Gilchrist, before this pursuit; bpt seeing Gilchrist compeared, the Lords con-
sidered the competition between him and Morton., It was alleged for Gilchrist,
That Udney's acknowledgixgg the property to belog to Maron, exu 9,t be re-
spected,. because Udney before t-hat time was broken,,at les Giclrist bad
used diligence against him'by horning.

THE LORDS found the alleeance relevant forMrtoo, That the pxcqperty of
the iron belonged to him, and that Ulney was only4hs factor,fn lon~ad a.be

same proved by Udney's acknowl4gement in hia assjgntion or Mtpter, wks
he was bankrupt, or incapacitated by diligence hDfore the same, in which case
they found the property of the iron to belong i Mortor probable prqyt de
jpre.

Fol. Dic. V. 2. p. . 4air, V. 2. 754

L68. MArb.

WALTER TURNBULL surgeon merchant, having become cautioner to Mrs
Reidman for Janet Watt, her taverner, by which he was obliged to hold count
and pty whatsoever wine or ntherligors sholb d -be vented by the said Janet
Watt, after just count and reckoning made betwixt Mrs Reidman and the said
Walter; and Mrs Reidman having.counted with -the said Janet Watt by her-
self, and the balance being assigned to John Cockburn; who having pursued
Waiter Turnbull, and the Representatives of Janet Watt for payment; and it,

No -;A

NO 3o7-'
Found, that
the seller of
goods having
become bank-
rupt, his uvi-
dence could
not be receiv-
ed to prefer
one party to
another.

No 388
Where a party
had become
cautioner for
a sgryantinA
tavern, for
any bilanae
of agooawts
to be'adttlad.
by the Gau-
tioner and
the tavcxa i
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