
SicI rp eANSS 4 A athed~ by it;, and nothing ca ttc legaciee but te d4eunct'a debts. It was
replied for the defenders, That ther executors A ald apt know what would be
free df the executry, till they hnd folly eemted their offce, the execution
whereof is a debt burdening the executors, as a part of their office, and so must
as well abate the lega4ies as the defunct's debts.

Tax LoaDs found, That whent executors hqve but an office to the behoof of
others, they see obliged~to diligenpe upon all probable interest of the exe-
cutry, whithcannot he los;to theem, ut. must abate the legacies; but where
the executors have the superplus of thq gxecqtry above the legacies, whereby
it is in their power to pursue any thing exceeding the legacies, or not, such
pustiits are upon their own peril, and do not abate thp legacies, and so found
that these executors being the defunct's childeni, the tutors could not abate
the legacies by e2tpenses: of process, for- the superplusof the executry.

&Sair, v.-,2, p. 27P.

r674. Novenber 2o. SOMMERVELL against Sir WILIAM SHARuF.

SIM WILLIAMtIbeing donatar to a gift of bastardy was pursued at the instance-
of Sonmervell, as a creditor to the bastard, for payment of his debt, in so. far
as he had intromitted with the bastard's means.. It was alleged for the donatar,
That he ought to have allowance of what he had; jid . out for the. gift by com-
position.and passing the seals, and him true expense laid out, in pursuing the
debtors, and recovering sentence. It vas-replikd; Thatir law, a bastard hay,
ing no means, but deductis debitis, the donatar could take no gift to the pre-
judice of creditors; .and,. what he had bestowed:, upon the gift and other pur-
suits, it being suo pericula, it ought not-to.-be allowed. THE LORDs did sustain
the defence, and granted the allowance for these reasons, that the creditor
could not pursue the-debtorswithout a gift of the King,, which he having ne-

glected to crave, the donatar was in bona fide to seek the same, and what char-

ges he had laid-out in recovering of the debts being just and necessary, where-
upon he was ordained to make faith, so that the creditor could have bestowed
no less, he ought in law to be looked upon as negotiorum gestor, and what was-
profitably employed ought to be refunded.

.9I. Dic. v. i. p. 2z86. Goford, M . N 710 P* 429,

z702. Yanuatry if6- CaEDITORS Of PrTENCRIF,' Competing.

IN-the roup'rofthe-hads of Yeaznan o~fPittenerieff; blaugh:by Major Forbee,
it fell to be debated among the Creditors-, and particularlyby Sir Thomas Mon.-
cricff one of the preferable ones, how the common expenses, such as the extract-
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