BATTERY.

by:itiwas found ‘and declared, that if ony perfon, ather ‘perfewer. or defender,
fuld happen to flay or wound to the effufion of* bload, or uthemwife to invade ane
of them:ané wther in ony Torte, iquhbirupon they micht be crmiinally accufed;
after the:raifing of the furamondes and: precepts, -and lauchfudl execution dhereat;
of in ony time 'before the compleit execution. to be recovered thereupan :. The
committer of the flaughiter, bloud or -invaficni, .in maner forefaid, or being; art,
pairt, red or councell thereof ; gif it be the defender, he faltbe condemned at
thesinfiahce of the perfewer, gif he'be.on life ; orin cafe of his deceafe, the neareft
of his kinne, quha is flaine, without ony probation of the libel, except fummar
cognition to be tane of the flaughter, blood thed or invafion, before the Juftice,
or ony uther judge competent thereto : And gif the perfewer flayis, woundis or
invadis “the defender, as fid is, or be art, paift,‘fed or councell thereof, cognition
being tane, in cafe the defender be ori tive, or in ‘cdfe of his deceafe, the neareft
of kinne, fall have abfolvitour fra the perfewer’s libell : ‘And gif the flayer, fhed-
dng of blond, or invader, as’faid'i‘s,?‘hes Jandes E)_r iiferentes, and beis denunced fe-
bell, and put to the horne, for none-finding of foverty, or none-compearance, to
undeily the law for the faid flauchter, Blood-hed, or invafion ; in that cafe; the
yér, Thedder of blood, or inyader, incontjnent ‘after the denunciation, fal ting

the Taids attes .and fatutes thefeapon, at ‘mair length s conteined ; quhitk 1aft
at was alfo:temporall, to indure for the fpace of féven zeires: And now it being

knawen to his Hienefle, and theé faid Eftaites, how peceffar the famine is, to be

always obferved and keeped in continua] obfervance, as’ ane tiniverfdl law in-all
thequnmfng, for-repreffing .of the faids invafiones ; therefore his Hienefle, with
advile of the ‘eftaites, and haill 'zl?b’dy of .this preféint ‘Pardiament, ratifies, ‘aﬁﬁriéw’ﬁ,&,
and affirmis baith the Taids firft and fecond ates, with the haill poyntes, afticles,
and conditiones.conteined thereintill, and ordainis the fame o ftand as ane perpe-
tuall law in all time cumming.

- A of Parliament, v. 1. p. 703.
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11'6'7"3.; ‘7qﬂ'uary 3I. Sme‘H agdinst SWINTON. _

:]O'HN SL’LEICH'héVing purfued William Swinton befo e the bailies of :Hadding-

ton, for payment of Ioo merks,  due by bond ; ‘ the ecaufe is advocated to

the ‘Lords. 'Yhe defender -alleged " abfolvitor, ‘becaufe the purfuer .invaded and

wounded him, to the effufion of his blood, whereby he is'freed of -the purfuit -by
“the 21gth aft, Parl. 14th, K. Ja. VI.—It was answered, 1mo, That that aét of Par-
liament' required’ the -invafion to be ‘cognofced by the criminal judge. -2do, It
was found by the bailies, That the defender had wounded the purfuer, for which
he was fined in a blood-wite. 3tio, The defender ¢annot allege that he was
wounded to the effufion of his-blood ; and any other firoke is no crime, nor.falls
within the act of Parliament. c e
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the bénefite of his liferent, ‘of quhatfumeyer his landes, offices or commodities, as’ift

No 1.
It was found;
that invafien
by any ftroke,
though with.:
out bleod,
came within
the aét 1594,
cap, 219 ;

.and that the .

a&t extended
to all Judica-
tories where
proceflesare
intented. The
aét is meant

to affet the



No 1.

firft aggreflor;
and the pe-
nalty fill
holds, altho’
the party
affaulted de-
fend himfelf,

No 2.
A party who
had only
thrust his op-
ponent on the
breaft, in con-
fequence of
a quarrel dif-
tinét from the
law-fuit,.
found to fall
under the pe-
nalty in the
aét of Par-
lament.
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Tae Lorps found, That invafion by any ftroke, .though without bleod; fell
within the a& of Parliament ; and that it 'was to be underftood of the firft dgref-
for ; and that the other party being invaded, although he did defend himfelf, and
in his defence wounded and blooded the other, yet that did not take off the firft .
invafion, and therefore ordained witnefles to be examined binc inde, to know who
was the firft invader ; and found the defence competent w1thout a cognition of
the crime before any other judge.

- Fol. Dic. v. 1. p. 93. szr, v. 2. p 163

*.* The fame cafe is reported by Gosford :

In a purfuit at Bailie Slelch s inftance, before the bailies of Haddmgton againft
Swinton, for payment of a fum of money, which thereafter was advocated of
confent ; wherein the purfuer insisting ; it was alleged for the defender abfolvitor,
becaufe, by an a& of Parliament 1355, which is ratified by 14th Parliament of
K. Ja. VL. in the cafe of invafion by any of the parties in procefs, cognition fhould
be firft taken criminally before the Juftice : 2do, The forefaid act of Parliament
relates . only to procefles ‘depending before the Seffion, and not before .inferior
Judges 3tio, Albeit the purfuer did ﬁrlke yet. ‘he. was_ firft. invaded ; and fo
falls not within the ad .of Parliament, having done it for his'own defence.-
Tux Lorps did find that they themfelves might take trial of the i injury ad civilem

¢ffeCtum, that the parties who does the wrong fhould cadere causa ; which did not

prejudge a criminal purfuit for the breach of the peace; and dld likewife find,
that the aét of Parhament did extend to all ]udlcatorles where proceﬁ'es are mtcn- '
did ﬁnd that thc ﬁrﬁ: agreﬁ'or Was only hable to the pain contamed in the a@ of

Parhament and for trial thereof, ordained both parties to lead witnefles.
Gogford, MS. p. 306

1679. February 13 CRUIKSHANK. against Gorpon:.

Grorce CRruksHANK having charged Gordon of Seaton to grant to him: @
charter of the lands of Longcraig, conform to his obhgement in his difpofition ;.
he fufpended on this reafon, that he had fulfilled the obligement by a charter
given by him, and accepted by the charger.—The charger amwered, 1mo, That
the forefaid charter was difconform to the dlfpoﬁtmn, both in the tenor and. red-.
dendo. " 2do, The fufpender, during the dependence of this procefs, had invaded.
the charger, and. thereby had loft all his defences or reafons of fufpenfion, by

_the ac of Parliament anent parties invading one another during the dependence-

of procefs between them ; and for inftructing thereof, produced a decreet of the:
Privy Council, bearing, that the fufpender had invaded. the charger, for which:
he was fined ; which invafion was pofterior to this charge.—It was answered,
That the adt of Parliament takes place only where the invafion is upon account.



