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hé is content to aflign ; and that the tenants are in as good condition as at the
time of granting the ticket. Tpr Lorps repelled the defence, and decerned a-
gainft the chamberlain, in regard of his long filence ; for there being no day fet
down in the ticket, betwixt and which he was to clear the debt, againft the te-
nants :
been fo long filent ; but fuperceded execution till the firft of November, betwixt
and which he might purfue the tenants, and obtain payment himfelf.
Fol. Die. v, 1. p 34. Newbyth, MS. p. 34.
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1673. July 22.  Sir Patrick Nisser against Lord BALMERINq

Ix an a&tion at Sir Patrick’s inftance againft Balmerino, for procuring new
tacks of his teinds of a part of the lands of Reftalrig, belonging to him, con-
form to an obligement of Balmerino’s father, where .(whe) for fums of money,
had affigned Sir Patrick’s father to the tacks of his teinds, which are now expired,
and obliged himfelf to procure new tacks. - It was alleged for Balmerino, 1mo,
That the obligement to procure new tacks, was alternative either to do the fame,
or to refund the money then paid, which he is w111u:1g ta.do, et in alternativis e-
leGtio eft debitoris ; 2do, It was not now in Hs power to perform the fame; the
nghts of the faid teinds being fettled in the perfon of his fon the Mafter of Bal-
merino, who was now married, and extra familiam, and fo all that he could be
obliged to in law, was to refund the money. It was replied to” the firft, that the
faid obligation was not alternative, and could not be fo conftrued, feeing the Lord
Balmerino having difponed a right for a fum of morey received, fo long as it is
in his power to grant the fame he ought to perforin ; atid the adjedtion with (of)

payment of the money, can only be interpret t6 ‘take place, in cafe he fhould

not be able to procure that right from a thied purty. [t was replied to the feeond,
that albeit thie Mafter was married, yet beéing the apparent hieir of his father, it
was not to be imagined but he had fo muel power over him as to prevail
with him to perform.  Tre Lorps found, That the defender was not in the cafe
of fuchan alternative, as he had it in hiséptiony it being emptio et venditin, and
in the firft place, he being obliged to grant a right, which, fo long as it was in
his own power, he could not refufe to perform, and that the pretended alternative
“was only made in refpeét the rlght mlght depénd upon another, in which cafe,
the refunding of the money was’ onIy loco damni et intereffe ; but, as to the fe-
cond point, it was not denied, it being referred to fome of the Lords to agree it.
Fol. Djc. v. 1. p. 35. Gosford, MS. No 631. p. 363.
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The Lorbs thought he was infbunter delgtor ; but the rather, that he had
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One having a
tack of teinds,
affigned the
heritor to his
own teinds,
and obliged
him{elfto pre-
cure new
tacks at the
expiration of
the former, or
refund a fum
of money paid
with this
view. ‘This
found no al-
ternative ob-
ligation. He
was bound to .

‘grant a new

tack, if in hise
power.



