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1340 BASE INFEFTMENT.

the apparent heir, without a caufe onerous, it is preceptio bereditatis ;" and if the
father were dead, it would make the defender liable as heir ; and therefore. now
he cannot make nfe thereof, in prejudice of the purfuer. 2ds, The purfuer of-
fered to prove, that his annualrent was clad with pofleffion, before the defender’s
infeftment, in fo far as he received the half of the annualrent, which is {ufficient
to validate the infeftrment for the whole; feeing there are not two annualrents,
but one for the whole fum ; and feeing the purfuer could do no more, the one
half of the annualrent being fufpended till his father’s death.

Tue Lorps found this fecond reply relevant, and found the pofleflion of the half
was fufficient to validate the pofleflion for the whole; but {uperceded to give anfwer
to the former reply, till the conclufion of the caufe, not being clear, that the
defence upon the defender’s infeftment could be taken away fummarily, though
he was apparent heir, without reduction upon the a& of Parliament 1621.

Fol. Dic. v. 1. p. 91.  Stair, v. 1. p. 517.

1668. uly 9. MARGARET ALEXANDER 4gainst LaRD of CLACKMANNAN.

MARGARET ALEXANDER being infeft in an annualrent out of the lands of Sauchie;
by a pofterior infeftment, in corroboration of the former right, the was infeft in
that fame annualrent, out of other lands, whereof fhe was in pofieflion ; but this
pofterior infeftment being reduced upon an inhibition prior thereto; the purfues
poinding of the ground of the lands of Sauchie, upor the firft inteftment.—It
was alleged for Clackmannan abfolvitor, becaufe the puriuer’s right of annual-
rent is bafe, never clad with poffeflion, and now le is inteft in the lands, either
publicly, or by another infeftment clad with pofleflion.—The purfuer answered,
That the infeftment 1 the lands of Sauchie was fufficiently clad with pofieffion,
in fo far as the pofterior infeftment of annualrent in corroporation thereof, was
clad with poffeflion ; and as payment made by the heri:or, by himfelf or his ten-
ants, or by aflignation to mails and duties of other lands, in fatisfattion of the
annualrent, infers poffeflion ; fo payment made by his tenants, by the pofterior
infeftment in corroberation, can be no worfe than an aflignation to the mails and
duties of thefe lands; which, as it pays fome terms annualrent of the firft infeftment,
fo it muft clothe it fufficiently with poffetlion.—It was answered, That here being
two diftin@ infeftments at f{everal times, albeit for the annualrent of the fame
fum, yet the pofleflion of the laft cannot relate to the firft.

Tue Lorps repelled the defence in refpeét of the reply ; and found, That pof-
{eflion by the laft infeftment, did from that time fufliciently validate the firft.

Fol. Dic. v. 1. p. y1.  Stair, v. 1. p. 550.

s % Gosford thus reports the fame cafe :

Tue Laird of Sauchie having‘infeft Margaret Alexander in liferent, and her
children in fee, in an annualrent of 160 merks out of the barony of Sauchie;
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.and Johg thereafrer, and in corroboravion of the forefatd right, having infeft  No 61
‘¢hew § the like annualtent, effeiring to that fame principal fum, out of the
fands of Cartinkeils, whereof fhe was in péffeffion ; this laft infeftment being
reduced ex capite inbibitionis, fue purfuesa poinding of the groand out of the
Tands of Sauthie, which was fuftained ; notwithftanding that it was alleged for
Clackimannan, that he was publicly infeft, and the purfuer’s infefiment of
Sanchit was bafe, fever c¢lad with polfeffion 3 beeaufe The being in poffelfion of
the annualrent out of Gartinkeirs, which was granted in correboration, it was fuf-
Ficient Yo ake the infefément out of Sauchie public by poffeffion, the payment of
“annualtents, gHocungae mods, being Tufficient to rmake them clothed with pofid-
don. o ;

RYRTE Gosford, MS..No 26. p. 10.
e -
1678. November 6. MiLN against Hay. - v
. N N ‘ . Y ) . .o L -’ - N062‘
Usisuiiie Mi Jon Siuart of Kettlefton, granted an mfefiment of an an- Abale da-

sulient out of his lands of Kettleftqn, to Alexander Miln3 ‘and anather annual-  annualrent,
_sent out of Kettlefion and Alderflon, to Sir George MKenzic ; whereunto Mr 535050,
“Thomas Hay hath right. Both annualrents were hafe ; and in a cerapetition be-  feftments, is
cwixt thesn,for poinding of the ground, the Lonns found. the firk poffeion, did o borh, by
give the preference, , M Thomas Hay. produces a difcharge to the tenants of ;‘;P;gf;iﬁﬁ 4
Alderfton ; and Provolt Miln a poinding of the ground of the lands of Kettlefton, duties from
but pofterior to the difcharge.—It. wasalleged for Miln, That he ought to be pre- s of
ferred as to the lands of Kettlefton, becaufe he had the firft pofleffion of it by
his decradt:an Tt Wis aAs@siped 'for Mr Thoetas T4y, That his anneaivenit Bing
both out of Kettlefton and Alderfton’s poffeffion, by lifting his annualrent, ei-
her Frott.the retitor, or from the téants -of any part of the lands, 38 fufficlent
for the whole, as taking off the prefumption of fittriflation Ferenta ])bsfrjsfmgé-;-
1t was replied, That albeit payment by the -dqlthr might have referred to both
tenements, or if the tenements had beén united locally or by union ; but here
‘Alderfton is in Eaft Lothain, and Kettlefton is in Weft Lothain. Tre Lorps
found the bafe infeftment of annualrent, out of two tenements difcontiguous and
‘not- united, validated as to both tenements, by uplifting.of the annualrent from the
tenants of either.—Provoft Miln did then offer to 'fafisfy Mr Thomas Hay’s right,
providing he would difpone to him his infeftment of aroualrent, ¢utof both the
tenements; or otherwife would declare that Mr Thomas would affeét Alderfton
primo loco, wherein he diene i infeft, ned Kettlefidn' secumds Zocs, tn which both
“are infeft ; but if he fhould affect Kettlelton primo loco, with his whole annual-
rent, there would nothing remain for Miln ; and &t was ordinary for £he Lords in
.competitions, to ordain the party preferred to take fatisfaction, and to difpone -
‘his whole right.—It was answered, That every man may ufe his right at his plea- -
fure, and cannot be obliged to take fatisfaction, and affign ; but where there is a
Vou. IV, ' 31 2




