
BASE INFEFTMENT.

SECT. XI.

Whether Poffeffion of a Part validates as to the Whole.

No 59.
In a competi-
tion betwixt
a prior bafe
infeftme nt,
and a potte-
nor public
one ; the
latter ha-
ving never
attained pof-
feffion, but
the former
having pof-
feffed the
greater part
of the lands
this was
found fuffici-
ent to de-
fend, agaiilqt
the public in.
feftment, for
the lands of
-which the
defender was
never in pof-
feffion ; the
infeftment
being indi.
vifible.

1630. January 14. HUNTER against His TENANTS.

IN this adion, mentioned i6th December 1629,* the purfuer's infeftment being
public, the defender alleging a bafe infeftment of lands, whereof the lands libel-
led were acknowleged to be a part by both parties; which bafe right was anteri-
or to the purfuer's public right, and by virtue whereof he was in poffiffion many
years of a part of 'the lands contained in his infeftment, (for the infeftment was
of a quarter of the lands of Cadiflie,) and the reft which he poffeffed not, viz.
the lands libelled, he alleged pertained to him by that fame ight of his prior in-
feftment; and the tenants poffeffors, now defenders, ought not to be decerned
to remove at this purfuer's inftance, feeing he allowed that poffeffion.-And the
purfuer replying, That albeit the defenders bafe right was anterior to him, and
clad with poffeffion of a part of the lands, yet the fame ought not to defend againft
his public infeftment for thefe lands now libelled, whereof he was never in pof-
feffion.-THE LORDs found, That the bafe 'right being prior, and clad with
poffeffion of a part of the lands therein contained, the poffetion being of more
than the half of the lands, was fufficient to defend againft the purfuer's public
right, for thefe lands libelled, whereof the defender was never in poiffiefion, as
well for the lands whereof he was in poffeffion; and fuftained the fame to affoilzie
the Adefenders; albeit they had never been the defenders tenants; nor never had
acknowledged him before the warning; nor never had paid him any duty; feeing
he now allowed their poffeffion; and found, that poffeffion of the moft part of
the land contained in his infeftment, was fufficient to fuftain the fame for the
whole therein contained, the fame being allenarly of one quarter of the land,
and not of diverfe tenements; and found, that the fame was enough to fuftain
the infeftment, which was not divifible.

A. Baird. Alt. Belses & Hart. Clerk, Hay.

Fol. Dic. v. r. p. 91. Durie,.p. 43.

1668. February 5. ROBERT KER against HENRY KER.

ROBEAr KER of Graden having infeft his fecond fon Robert Ker in an annual-
rent out of his lands of Graden and others, upon a contract betwixt them,
whereby Graden for the fum of 6ooo merks addebted by him to his fon, viz.

3000 merks of borrowed money, and 3000 merks for his portion, (accunulatory,
and extending together as faid is,) was obliged to infeft the faid Robert in 360

* Durie, p. 474. voce OBLIGATION.
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merks, as the annualrent of the faid fum o 60o0 merks; beginning the fit No 60;
term's payment of the half of the faid annuainent, being for borrowed, money, one half of

which was
at the irt term after the contra ; and of the other half, being for his patri. borrowed

mony, after his father's deceafe. The faid Robert the fon, purfled a poinding of money, andmonythe other his
the ground for bygones, and in tine omning, the terms of payment beig p4a1. portion.

~' "~ 1 hisFound, that
Henry Ier, the purfuer's eldeft brother, compeared, and alleged his ground could the infeft-

not be poinded, and that he was infeft therein by a public infeftment; at leat mentif

that his infeftment was putic by poffelfion; and that the perfuer's inieftiment was with poffef-

bafe.-It wis repedS, ims, That the thid Henry, his infeftment of the lands, was en, ooved
pofterior to the purfuer's infeftment, and granted not only by a father to a fou, a money, was

cinjunit perfon, who, by the forefaid right, pracepii hcreditatem; and though he soidm : The

&annot be peirfued upon the paffive title of titcuus lucrativeu during his father's fn attiu
lifetime; yet his mouth is fLopped, fb that he cannot queftion any deedicf his fia poffeffmon of

ther, preceding his right; and that he is in te fame cafe, as if his infeftment during his
had been given with the burden of prior rights. It was further urged by the father's life.

purfuer, That the defender condefcending upon his entry and initiun possessionis,
he offered to prove that hie right was clad with poffefdion before that time.---It
was duplied, That his infeftment could not be clad with poffeffion, but as to the
annualrent of the 3000 terks -of borrowed money ; fo that it was -bafe as to the
other 3000 meTks of his portion.-It was triplied, That -the infeftment "as of an,
entire annualrent of 360 merks, as appears by the contratf and fafine; and that
the right being of an annualrent, though payment of the half of the fiane be
fufp9nded, the right being a joint and indivilible right, could not be ex parte
private, and ex parte public.

THE LORDS found, That the infeftment of annualverit, if it fhould be proven
to be clothed with poffeffion as to the half, is public in elidum, and admitted the
reply of polieflion: But as the fecond reply, viz. That the defender was bares
per precreptionen, and could not queftion any prior right granted by his father.
TnE LORDS found it of difficulty and confequence; and referved the cdebate land.

decifion until the end of the procefs.

Mr. Tbomas Lermont. Alt. Sindair. Clerk, Hamilton,

Dirleton, No 154. p. 6r..

** The fame cafe is reported by Stair:

ROBERT KER of Graden having granted bond to Robert Ker his fon, for 3000
merks of borrowed money, and 3000 merks of portion; for which fum he did
infeft him in an annualrent of L.'240 yearly, fufpending the payment of the
one half of the annualrent till his death; wheteupon Robert purfues a poinding
of the ground :-It was alleged for Henry Ker, (the eldeft fon, who flands now
infeft in the lands) abfolvitor, becaufe he fiands infeft in the lands before this in-
feftment of annualrent, being but bafe, took effeaby poffeffion.-The purfuer

answered, imo, That the defender's infeftment, being pofterior, and granted to
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No 6o. the apparent heir, without a caufe onerous, it is praceptio bereditatis ;-and if the
father were dead, it would make the defender liable as heir; and therefore. now
he cannot make ufe thereof, in prejudice of the purfuer. 2do, The purfuer of-
fered to prove, that his annualrent was clad with poffeflion, before the defender's
infeftment, in fo far as he received the half of the annualrent, which is fufficient

to validate the infeftment for the whole; feeing there are not two ann ualrents,
but one for the whole fum ; and feeing the purfuer could do no more, the one
half of the annualrent being fufpended till his father's death.

THE LoRDS found this fecond reply relevant, and found the poffeffion of the half
was fufficient to validate the poffeffion for the whole; but fuperceded to give anfwer
to the former reply, till the conclufion of the caufe, not being clear, that the
defence upon the defender's infeftment could be taken away fummarily, though
he was apparent heir, without reduaion upon the ad of Parliament 162 .

Fol. Dic. v. i. p. g. Stair, v. i.p. 517.

1668. July 9. MARGARET ALEXANDER afainst LAIRD Of CLACKMANNAN.

No 61.
Poffeffion MARGARET ALEXANDER being infeft in an annualrent out of the lands of Sauchie;
upon an in-
f.ftment of by a poflerior infeftment, in corroboration of the former right, fhe was infeft in
corrobora- that fame annualrent, out of other lands, whereof the was in poffeffion; but this
fiofl, was biguo ro
found to va- poilerior infeftment being reduced upon an inhibition prior thereto; the purfues
lidate - poinding ground of the lands of Sauchie, upon the firf inteftment.-It
gin al infe-ft- ponigof thegrudoth.ladofSuheupnheir netm t-t

ment of an- was alleged for Clackmannan abfolvitor, becaufe the purifuer's right of annual-
nualrent,
which was rent is bafe, never clad with poffeffion, and now he is inteft in the lands, either
granted out publicly, or by another infeftnent clad with poffefion.-The purfuer answered,of other
lands. That the infeftment in the lands of Sauchie was fufficiently clad with pofefflion,

in fo far as the pofterior infeftment of annualrent in corroboration thereof, was
clad with poffeffion; and as payment made by the heri or, by himfelf or his ten-
ants, or by affignation to mails and duties of other lands, in fatisfadion of the
annualrent, infers potrefflion ; fo payment made by his tenants, by the potlerior
infeftment in corroboration, can be no worfe than an affignation to the mails and
duties of thefe lands; which, as it pays fome terms annualrent of the firfi infeftment,
fo it muft clothe it fufficiently with poffeflion.-It was answered, That here being
two diftina infeftments at feveral times, albeit for the annualrent of the fame
fum, yet the poffeffion of the laft cannot relate to the firit.

THE LORDs repelled the defence in refped of the reply; and found, That pof-
feffion by the laft infeftment, did from that time fufficiently validate the firfit.

Fol. Dic. v. i. p. 9.. Stair, v. I. p. 550.

* Gosford thus reports the fame cafe :

THE Laird of Sauchie having infeft Margaret Alexander in liferent, and her
children in fee, in an annualrent of ;6o merks out of the barony of Sauchie;


