
BASE INFEFTMENT.

the tenor of the aa of Parliament, which cannot militate in this caufe betwixt No 24.
two creditors doing diligence: Which anfwers were all repelled, and the defender
was preferred.

At. Cunninghame. e, Ai. Oihant. Clerk, Hay.

Fol. Die. 'v. i. p. 89. Dut ie, P. 796.

1642. February Ii. MONTEITH against L. WEST-NISBET.

WILLIAM MONTEITH purfuing poinding of the ground againft the Laird of
Weft-Nifbet, for an annualrent wherein he was infeft, by a bate infeftment, and
other creditors of Weft-Nifbet, who were infeft by public infeftments upon com-
prifings, but pofferior, fome years after this purfuer; alleging, that all the creditors
fhould come in pari passu in fuch a cafe, as concerned fo many. perfons heavily
prejudged by Weft-Nifbet, who was become bankrupt; whereas, if any which
were prior thould be preferred therefore, that would overthrow many others
who were wracked thereby ;-THE LORDS preferred Monteith in refpea of the
priority of his real right, notwithftanding that it was dlleged, that the fame was,
but bafe, holden of the granter, and that the King's confirmation thereof made
it no more public, but would fave the fame only frotn forefaulture, or recogni-
tion, and fuch accidents; and that their infeftments were public, holden of the
King; and alfo, albeit it was answered to the reply of poffeffion, That the fame
ought not to be refpedled, becaofe the fame* was only-clad with paymeit, made
by the debtor of the annualrent for his money, which could not corroborate that
right, the poffeffion not being out of the laund, nr made by the tenants; not-
withfthnding whereof the reply was fuftained, feeing he offered to prove, that the
payment was made conform to hisfinfeftrnent, at the date of the which right it
was lawful to the purfuer to contra& with his debtor, he neither being then
bankrupt nor inhibit, nor at the horn and whatever was his cafe thereafter
that ought not to prejudge hi ft 'who had dealt with a refponfal party, when he
contraaed with him.

Mierk, Hay.
Fol. Di. v. ri p. 89. Durie,p. 892.

r667 July 232
SR HARIE HUMh against TENANTS -of K116, and Sir ALEXANDER UME.

SIaHARIE HUME having comprifed the lands of Kello, compearance is made
for fome annualrenters,. who craved preference, becaufe their infeftments of an-
nualrent were before the apprifing: It wasanswered, That the infeftment of
annualrent was bafe, never clad with poffeffion : It was aniwered for the annual.
renter, That he produced an antapocha, bearing the receipt of a dikiharge grant.-
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ed by the debtor of the annualrent, which did infiru& the annualrenter wasIa
poefflon before the apprifing, by uplifting the annualrent from the debtor: It
was answered, That the fuim was of fourfcore merks, which was far within a
term's annualrent, and that it related only to the perfonal bond, and not to the
infeftment, and that there was more than this fum due tf annualrent by the per-
fonal bond, before the date of the infeftment, to which only it behoved to be
imputed : It was answered, That the receipt being general in part of payment
of the annualrent, he that paid the fum might impute it to what term he pleafed,
and fo would impute it to a term after his jnfeftment: It was answered, That,
before that difcharge, the purfuer's apprifing was led, though no infeftment
thereon, after which fo fmall a part of the annualrent could not be impute to any

but the firft annualrent due, and could not validate the bafe infeftment.
THE LORDS found it fufficient to validate the bafe infeftment, notwithflanding

of what was alleged on the contrary.
Fol. Dic. v. i. p. 89. Stair, v. 1. p. 480.

z669. January 14. CLARKSDN Ofainst MLNE.

ROBERT MILNE, as donatar to the liferent efcheat of Hamilton of Bathgate,
whereupon he had obtained a decreet of, fpecial declarator: There is a reduc-
tion raifed at the inflance of John Clirkfon and his children, upon this reafon;
that they were infeft in an annualrent out of the faid lands, long before the
rebellion or gift - and their right, albeit bafe, was clad with poffeffion; for
inftru6ling whereof, they produced a difcharge granted to Bathgate, of a term's
annualrent preceding the fafine taken upon the heritable bond, and before the
liferent efcheat fell.-To which it being answered, That the difcharge being for
a term preceding the fafine, could only be aferibed to the perfonal bond, and did
not make the infefiment public. 2do, The difcharge was moft fufpeft, and could
not infrudt payment, being written by Clarkfon himfelf, and his fon being one
of the two witneffes, who was fiar of the annualrent.- THE LORDS, before an-
fwer, ordained Clarkfon to prove by fone other witnefs, that the money was
truly paid by Bathgate, and the difcharge delivered to him, et quomodo Clarkfo
had recovered the difcharge out of his hands.

February 6. 166 9 .- THE reduction mentioned on the 14th January being again
called, and a condefcendence given in by Clarklon, bearing that he offered to
prove by witneffes the true delivery of the annualrent by Bathgate, and the de-
livery of Clarkfon's difcharge at the very fame time.- THE Loans did fuftain
the fame as relevant to make Clarkfon's bafe infeftment clad with poffeffion, al-
beit it was for a ferri before the fafine, feeing the fafine was before the donatar3
gift; for a fafine of an annualrent, is a good right to purfue a poinding of the
ground for all precceding annualrents, after the heritable bond, whereupon the
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