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was of the
{fame date
with that of
the principal
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that pofleflion
of the princi-
pal lands va-
lidated the
bafe right of
the warran-
dice lands, .
This was pof-
terior to the
adt 1617, or-
daining the .
regiftration
of fafines,
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till it attain effedt, pofterior accomplithed rights will be preferred, otherwife a
denunciation to apprife would be equivalent to an inhibition ; fo that the denun-
ciation is only valid to prefer, if an apprifing follow upon the day denounced to 5
and therefore fome time mhuft be regdired; thit an apprifing fhould procted fur-
ther than a charge, by compelling the fupérior to enter, or his fuperior to fupply,
at leaft withig a year, otherwile a comprifing and charge fhould infecure all pur-
chafers, and make ufelefs regifters of fafines ; for though of late allowanees of ap-
prifings be ordained to be regiftered, the certification is only thas 4 posterior ap-
prising firse registered shall be preferred ; which fays ndthihg as to voluntary
rights, nor-to any right before that act, and would neceflitate all purchafers to
look after all apprifings, whether they had a charge or not ; fo that this apprifer
haviag Been fupinely negligent for four years; the wadfet is preferable; and thé
hetitors pofleffion by the back-tack validateés the wadfet, :

Trt Loros found the heritors poffeffion by the back-tick, did not validate the
wadfet, unlels payment of the back-tack duty Were obtained 3 but 4 to an ap-
prifing witli a charge, whether it réquired any more diligence to prefey, the Lords.
tefolved to hear it in thely prefence. X L -

o . Ful. Die.w. 1. p. go.  Stair; v. 2. p. 591..

s ECT. I‘Xf.ﬁ

Poffeffion of the Principal' Lands held to bé Pofleflion of the.
) - Warrandice Lands.

1666. Fanuary 9. Evizasern Brown apainst Joux Scor..

TrerE being an infeftment feu granted. of the lands of Ingliftoun, as principal,
and of the lands of Fingland; in warrandice thereof long ago, and infeftment
taken of both principal and warrandice lands, in. ene fafine, regiftrate in the re-
gifter of fafines, fince the year 1614 ; thereafter the warrandice lands were
difponed.to the Earl of Traquair; and He, béitig publicly infeft, gavea fubaltern-
infeftment to his vaflal, who affigned John Scot to the mails.and duties ; who ha--
ving arrefted, insisted to make furthcoming : And likewife Elizabeth Brown ha-
ving, after the evittion of the prineipal lanids, aireftéd the rents of the warran-
dice lands, insisted to make the fame furthcoming to her.—It was alleged, That.
the original infeftment whereupon the faid Elizabeth Brown’s right is founded, is
a bafe infeftment ; and as to the warrandice lands, never clad: with poffeffion, .
and the Earl of Traquair’s right, whereon John Scot’s right is founded, .is a pub--

. lic infeftment holden of the King, which is always preferred to bafe infeftment, .

without confideration whether the public infeftment has attained poffeflion or not, .
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or how long 5 but much more in this cafe; where the public ipfeftment bas at:
tained poffeffion, not only by yearfend day, bus many years; and therefore is
dire@ly in the cafe of the 3& of Parliament 1540, cap 1p5. pyeferring public ip.
feftments to prior bafe infeftments, not clad, with pofleflion.—It was answered,
That bafe infeftments are of themlelyes Y,a};d -and before the faid a&t of Parlia-
ment, the fisft infeftment made always the beﬁ right, Whgther it was holden of
the difpaner or of hig fuperior; but that a& of Parliament is correory of the
common law and feudal cuftom, which by the a& itlelf, appears then to h,ave
been conftant, and is only altered by the fiatute, upon thc prefumption of fraud
which 15 clegr, both by the title againtt double fraudful alienations, and hy the
narsative, that diverfe pexfons, after the.y have given private ftate and fafine to
their bairns or friends, do thereafter gjve, for caufes onerous, infeftment to o-
ther perfons, and thcrt:fgrc fuch onerous poﬁcvwl; mfe.ftmcnts, if they atta,m qu..
feflion year and day, are preferred to th,e {aid private mfefunents, but in this
cale there is no prg{mqpmop of ﬁmulatmn 24ly, By feveral decifions all.cged
and_produced; it is clear, that the Lords did prefer bafe mfg&ment of annualrem.t
~ to pofterior public infeftmenty of property, which mtegvencd before the next
term 3 fo that the infeftment. of annualrent could not attain poﬁ'eﬁion but if
bafe infeftments, without poﬁ'eﬂion were invalid rights, the Lords could not
have found fo.  3dly, The Lords have allowed indire¢t and interpretative poffeffion
to be fufficient, not only in the cafe when liferents are referved, that thereby the
lferenter’s paleflion is the fars, though he never poflefled himfelf, but even when
Liferents are not referved ; but that the bale: mfsftm,c;qt is thereby excluded from
poffeffion : So bale mfﬁftments granted to wives are preferregl to poﬁerwr pubhc
infeftments, though the wives do not, nor capnot, poflefs during the hufband’s
hfg ; ‘yet the. hq{‘rﬁgd s paﬂ'eiﬁon is, cougtgd the WJ,fe $ poﬂ'efﬁon and i a3 perfon
were qxc}udgd by a mmy hferent conihtutf:d, by the putfuer s author, thoqgh not
referved in his right; that very a@ion would be fufficient to validate the bafe in-
fefument without poflefign. 42bly, Whatever might have been alleged, before
the a&t of Parliament 1617, for regiftration of {afines, there is neither law nor
favour finge, for poferior acquirers, who might have known the prior infeftments:
And therefore, in infeftments of warrandice lands, the pofleflion of the principal
lands is acconnted poffefiion of the warrandile lands ; neither is there any ground,
to oblige a perfon whe takes a feu of lands, to demand a more public infefrment
of the warrapdice lands, than of the prmplpal —Kt was answered, Fhat albeit
" the narrative of the ftatute mentions fraudful alienations, yet the difpdfitive words
are general, that whereyer an infeftment hath been public, by refignation or con-
fzmation, and bath artained pofleflion year and day, the fame fhall exclude any.
prior bafe infefement attammg no pofieffion; and if the faid act were only to be

meafured by fraud, then, if it could be alleged and aﬁru&ed that the firft in.

feftment, though bafe, was for a caufe omerous, apd without fraud, it thould be
preferred ; which yet never hath been done. And, for the pracics, they meet
g F 2 . 2
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not this cafe, nor the a& of Parliament, becaufe the pofterior public infeftment
hath attained no poffeffion.—It was answered, That now confuetude had both
interpreted and extended the forefaid act; for thereby pofterior public infeftments,
though they be not for caufe onerous, or clad with pofleflion year and day, are

ordinarily preferred contrary to the tenor of the ftatute ; and bafe infeftments,

retenta possessione, where the obtainer of the infeftment is neghgent are ‘account-
ed fimulate prasumptione juris, et de jure, but where there is no delay, nor ground
of fimulatiop, the bafe infeftment is preferred, whether the pofterior public in~

feftment attain poﬁ'eﬁion for year and day, or not.

Tur Lokps having heard this cafe at length, and debated the fame accurately
among themfelves ; in refpect they found no preceding decifion, whether bafe
infeftments of warrandice, where there was pofleffion of the principal lands; were
valid, or not, againft pofterior public infeftments ; they found this bafe ‘infeft-
ment of warrandice valid againft the pofterior public infeftment; the infeft.
ment in warrandice being simul with the principal, and not ex intervallo, and be-
ing after the a& of Parliament 1617 ; but did not decide the cafe to be of gene-
ral rule for warrandice, ex intervallo before the faid ach.

Fol. Dic. v. 1. p. 9r. Stair, vi ¥ p. 335

*.* Dirleton reports the fame café v

In the cafle Brown contra Veatch and Scot, it was found, after contentious:
debate in presentia, at the bar, and betwixt the Lords, That an infeftment of
warrandice bafe, to be holden of the granter, fhould be preferable to: a' public
infeftment of property granted thereafter, holden of the fuperior, and clad with-
pofleffion divers years: And that the pofleflion of the principal lands- fhould be
interpreted the poffeffion of the warrandice lands. Seme of the Lords were of
another judgment upon thefe grounds; imo, By the act of Parliament, Jas. V..
Par. 5. cap. 105. (entitled, Provifion and Pains of them committing fraud in
alienation and othetrwife) a public infeftment i§ preferable to a bafe not clad with.
poffeflion, though anterior : And both the werba and. ratio legis, do militate in:
favour of the heritor by a public infeftment ; the intention and end of the law:
being to obviate fraud and prejudice by latent infeftments: And it-being all one,
as to the intereft and prejudice of the party who acquireth lands, whether the
private and latent infeftment be a right of property or warrandice, fecing an in-
feftment of warrandice, when the principal lands are evicted,. becometh an in-
feftment of property.

2do, The a& of Parliament forefaid, of King James V. is not taken away by:
the a&t of Parliament King James VI. 1617, anent regiftration of fafines; in.
relpe@, an infeftment of property being bafe, though regiftrate and-anterior, will
be null in prejudice of a party, who has acquired a right by a pofterior public in-
feftment: And both the faid aéts of Parliament being remedia que tendunt ad
eundem finem, though the hazard be not fo great, as to the prejudice by latent and
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pnvate infeftments, fince the a&t of Parliament anent regiftration of fafines ;
the faid a@ of Parliament 1617, doth not. der rogate from. the "tﬂ: of Parhament
King James V. o

3tio, As to-that pretence, that the poﬁ'e{ﬁon of the prmmpal lands is the pof«
feflion of the warrandice fiione jllN.s‘, it was® answered, That there xs no fuch

fictio warsanted by any law ; and fo it is Jictio, but not juris.
Secundo, 1t is a filio contra jus, et sui jus. resistit, in. refpe@ the’ heritor by the

public infeftment of property being'in poffeffion, -no other perfon can be fald to
be in pofleflion, feeing there cannot be two domini in solidum, nor. two poffeffors
by diftin& rights, having no fubordination or dependence ofi€ upon another as
liferenter and fiar, fuperior and vaffal, mafter dand tenant’y o fuch likes - -~
4to, 1t is clear, that the poffeffion of the principal landsuoannot be thought the
pofleflion of . the warrandice ;. feeing, if ‘after forty years; the principal lands
{fhould be evicted, and a purfuit: for warrandice and: recourfe thould be iﬁtemed
upon the right of warrandice, though prefeription- ‘cannot be obtruded;  yet
‘i there be any defed in the infeftment of warrandice; as w..g.. the difpofitiori- is
fubfcribed by.one notary, or.fuchrlike; the fame-may be alleged ; wheress, if that

infeftment were clad with forty years pofleffion, the: right would be prefcnbed ;

and conld not be queftioned upen. any. ground whatfoever, but falfehoed.

In this procefs, it was guestioned, Whether the heritor; who Had the: pubhc in-
ﬁeftment having been.in pofieflion above feven years, {hould have the- beneﬁt of
a poﬁ'ef" ory judgement, until:a declarator and-a decreet in petitorio. ,

- Some of the Lords thought, that in the cafe of warrandice, the: hetitor ﬂwuld
not have the benefit of. a pofleflory judgment againft- the purfuer upon -an- ins-
feftment of warrandice, quia non.valebat-agere ; but the que{’aon was not dec1d~

edi.
Dzrleton, Na 1 5 p 7

e * deour alfo - reports the fame cafe P o

- Tae Earl of” Traqualr havmg feued to umgquhile Mr ]‘aimé‘s 'Ila\ifc'in ‘and’ Eliza-
beth Brown, his fpoufe,_ the lands of Inglifton and Maulenhead and the lands of
Fingland,. in- warrandlce by an infeftment” holden of himfelf ; they did poflefs
the principal lands many years, till of ‘late Sarah Cockburn, fpoufe to Mr Patrick
Gillefpie; jon a"prior’ infeftiment of annualrent, has gotten a. pomdmg of the
ground “for 4n” ahnualrent, ‘exhaufting the wholé “difies of the prmclpal Iands
whereupon Elizabeth arrefts the rents of the warrandice lands-in the hianids- of
Richard - Vetch, tenant, and purfues to make furthcoming. Compearance is
made for John Scot, who is afligned . to -the duties by ]ohn Stewart, whe ftands
pubhcly infeft in the warrandice lands, and alleges, That he ought to be prefer-
red, in refpect of his public right, and clad with poffeflion ; whereas the purfuer S

right-is only bafe, holden of the granter, -and not clad with poffefion. It.was.

answered, That the allegeance ought te be repelled; and the. public’ mfefth

ment cannot be obtruded againft. a bafe infeftment of. warrandlce, though not.

No s2.
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clad with pofletlion of the warrandice lands, becaufe there. could not be a title
for pofiefiion of the wargandice lands, until the principal lands were evicted ; but
in the mean time, the principal lands being poflefled, makes in effe@ the infeft-
ment of warrandice to be-clad with poffeflion thereof, juft 4 an infeftment of
warrandice lands doth not.prefcribe, but from the eviction of the principal; and
a bafe infef'tmentbeing, of its Own nature, a legal and valid inveftityre, wanting

tno‘folemai;tics,,‘fhough not fo fovereign as an infeftrent helden of the {uperior, it

ought not to be invalidate for want of pofleffion, ‘which, for the time, it was not
poflible to attain to; the purfuer, immediately after the diftrefs, doing all dili-
gence for-poffeflion ; elpscially confidering, that fince the ac of Parliament was
made for glle'regi{}iation of fafines, acquirers of land may as well come to the
knowledge of bafe infeftments ag ‘public, by the regifters.—1¢ was replied, That
by our law and ‘practigues, there is no difference betwixt infeftments of warrandice
and others; byt, Tudistinde, 8 bafe infefiment is pattponed to a public (being
{pecially year and day in poflettion).; and if this were not fuftained, then infeft.
‘pents given. to cautioners for their relief of debts, though bafe, thould be pre-
ferred; to .public infeftments, ‘though not clad with pofieflion till a diftiefs,
Likeas, the procurer of -a bafe infeftment might have helped himfelf, and caufeqd
the difpoger infeft him holden of the fuperior, or otherwife, not to haye pur-
<chafed the principal lands 5 or might have raifed a declarator of his right of war.
tandice. or intimated the Tame to the tenants, which would have made it equipol-
lent to a poffeffion before eviGtion.—Duplied. That - the purfuer opponed his in-
feftment and reply, and added, that the principal and warrandice lands were

ment of lands, to be holden of the granter, being fuperior, though he be but g
{fub-vaflal, and his feu not fo noble as the principal vaffals is, yet he is a lawfyl
vaffal by a lawful and valid right : And if no faul can be imputed to him, by
taking the principal laws fo holden, no more the warrandice which fucceeds in
the ;place of the principal, both being in one infeftment, and in one barony, at
leait by annexation, ‘ :

"TuE Lorps having heard the matter in their hail] prefence, {uftained the jy.
feftment of warrandice, Nota, Though they thought there was a difference be-
twixt infeftments of warrandice of this nature, and infeftments of Warrandice for
relief of cautionry, yet if that had been the queftion, 1 know not what deciﬁoi;
they would have given, ,

Gilmour, Nop 173. 9. 124.

1668. Februgry 20, MR Joux Forggs against IyNes,

MR Jouy Forses infifted in the caufe againft Margaret Innes, mentioned on-
the 8th.of January laft, for mails and duties, as affignee by Margaret Allardice,



