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exception was admitted to elide the said qualification, notwithstanding it was
replied, That the elder brother was an idiot declared, and that the defender
was his.curator;- and that he had succeeded to him, and that he was now de-
ceased, so that the appearance of that succession by the elder brother had eva-
nished; and also, that it was answered, That the defender had received the
price of the land sot4 by him, and hadty spna pet tin dris hands; which aU
was repelled, and the exception sustained; for the LoRIs 'thought, that that
land sold by the defender might yet be sought to be adjudged to the pursuer
for satisfying of the defunct's debt ibeled, -notwithstanding of the alienation
thereof by the defender, seeing the defunct died rfeft therein, and the defen.
der has qualified no right in his person th.retg iande

AP. livnttk Clerk, Hay.
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Act. Baira.

1665. Yanuary 12. WALLACE afainst WALLACE.

WILLIAM WALLACE, only son and bairn, of the first marriage, procreated be-
twixt William Wallace his father and his mother, pursues Hugh Wallace, his
brother of the second marriage, as executor confirmed to their father, for em-
ploying of 5000 merks, which their father received in tocher with his mother,
and was obliged, by their contract of marriage, to employ in favours of himself
and his wife, and the heirs or bairns to be procreated betwixt them. Compears
Margaret Kennedy the second wife, in Wbosefavours the defunct is obliged to

,employ a sum of money, and to perform certain other obligements contained
in her contract of marriage, and allges, That no process can be sustained at
the pursuer's instance as bairn, unless he were heir served; and, in that case,
he would be obliged to fulfil the second contract of marriage, and be also'liable
to his father's debt. Likeas, that clause conceived in the pursuer's favours can
be interpreted no other ways, than it would have been if his father had em-
ployed the sum in his own time, conform to the destination thereof; now, if
he had employed the same, by infeftment or otherways, in favours of himself
and wife, and the heirs or bairns of the marriage, he himself would have been
fiar, and the pursuer behoved to have been served heir of the -marriage thereto,
and consequently liable ut supra. It was answered, That the obligement being
conceived in favours of the heirs or bairns, it is equivalent as if the word bairns
had only been set down; and it is conceived the word bairns is exegetic of
the word heirs, and imports no necessary part of a service or retour; for, if
there had been more sons of the marriage than one, all of them would not
have been heirs, and yet the obligement is in all their favours; and there is- a
great difference betwixt a personal obligement in these terms, and an employ-
anent by an infeftment; for, where there is an infeftment, there is a real right,
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to *hich some must bi served heir in special for trasmitting the infeftrnent.
in the heir's person, either as heir of line, or heir of tailzie and provision; but,
in this case, there is no necessity of a service or retour, being only a personal
obligement in favours of the heir or bairn, which the heir or-bairn may pursue
without a.service.

THE LORDS sustained the process at the instance of the bairn as bairn, reserv-
ing conksideration, in its- o fi'dfe place, how far the -pttrsuer might be liable to
creditors-; ard, in the mealf time, found, that the relict should be preferred to
the pursuer, as to the- liferent. of any thing provided to her in liferent, by con-
tract of marriage, but not what she might claim of the, moveablesjure relict1s

Gilmour, No 126. p. 91.

i682;_ N ember 28.

EARL of MmDUTON against Sir JAMES STANFIEL?,

IN the suspension pursued by the Earl of- Middleton against Sir James Stan,
eld, of a decreet recovered dt Sir -James's instance against -the Earl;__as. law-

fully charged to enter heir to his father, the Earl having-' alleged, That the
time of the pronouncing of the decreet he was absenf reipulicr causa, being.
Ambassador for the King to the Emperor, and that he produced now a renun-
ciation it was Yeplied for Sir rames, That he could not renounce; because'
he had behaved as- heir, by gfoting a factory. to William Cooper, fbr uplifting
the rents of his father's estate the year 1674, and bygones peeding hisfather's
death; and that; aacordingly, -,his factor had uplifted and counted with lim,
and remitted several sums- of money to him by bills. It was duplied for the
Earl, That the factory produced, being dated in December 1674, his father
having deceased before Whits'undhy that- year, it was orify in general terms to
uplifit the rents of-the defender's estate in Scotland, and that the -defender had
an estate, prbperly belonging o himself, before his tather's decease, viz, the
lands of Graslie, to which 'thidfctiry might be applicable Likeas, the defen-
der could no- behave as' heir, by granting, a factory for upfltii g the rents of his
father's estate, wheretb i aiimppsi1he coulf haib li as heir of litie,
feeirg his fathe, als owntime, i~ resgo is whole estate ii- S1olaidnh
favour o hi seco ady inifreri. n the cliildren oF the mirriagei fee;
Whereupn therewas a 1ubliteftnient, whereThroiugh the Lady had right to
the mnails and-utis, aftir lier husband's death: Likeas,. helad a tack from
ihe Ladjr, which did conmence from t eceased 4r's -death: Anik albe
-te tanie was gfe &fartqry, yet-seig toryi tore th tt a(* couldl
i fbe effectu'al, the granting thereof could not ififer a behaviour ais .)ir,

THE L0DS foUS -that algeance relevant for the Earl, that his father'whole
cstate was oVidec ifa vour of the Lady, and the heirs of that second mar-
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