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SECT. IIL
Contradions or Alienations where Money inflantly advanced..

1665,  Fune 28. ALEXANDER MONTEITH against ANDERSON. -

THERE bein:s;_ mutual reductions betwixt Monteith and Andeifon, the former
having right to an apprifing, led in anno 1619, and the other, Mr John Ander-
fon, having adjudged in anno 1656, Mr John "Andeifon infifted on this reafon,
that Monteith’s appriiing proceeded, (was) on 2 fum of 5co0 merks, due by James
Nifbet, the common debtor, te Gilbert Gourlay, after. that James was rebel, at
Mr John Anderfon’s author’s inftance : After which, no bond granted, could pre-
judge the other creditor, having ufed diligence before ; but the bond is null by
the a& of Parliament 1621 againft bankrupts.—It was amswered for Monteith,
That that act was only a'rclm{’c fraudulent difpofitions, between confident perfons,
without caufe onerous: But here a bond of borrowed money was onerous, and.
no man was thereby hindered to borrow money.—. Anderfon answered, That the
narrative of the rebel’s bond, bearing bmrowed money, could not inftrud again®
a creditor ufing prior diligence. : :

This the Lorps repelled. : :

Anderfon infifted upon this reafon, That Gourlay’s bond was granted by James
Nifbet, James and William Arnots, all conjunct principals, without a claufe of
relief; and this bond was afligned by Gourlay, with this exprefs provifion, that
no execution fhould proceed thereupon, or upon the bond, or inhibition againit
the Arnots; and fo if the aflignee had been purfuing James Nifbet for all, he
might have an{wered, that the aflignee had accepted his - aflignation, with this
provifion, that James Nifbet could not ufe ‘execution againft the other two co-

_principals ; and therefore he being excluded from his relief, could be only liable

for his third part, for he would not have fubfcribed the bond, but vpon confide-
ration of his relief.—Monteith amswered, That all the three principals being
bound conjun@ly and feverally, the creditor might renounce all execution againtt
two cf them, and yet crave the whole from the third ; and there was no more

done in this cafe ; and albeit there be no claufe of mutnal relief expreffed, yet
boc inest de natura rei: So that albeit Nifbet, by virtue of the affignation,
though it had been transferred to him, could not have purfued the two Arnots ;
yet by the obligement of mutual relief implied he might, not as afiignee, but as
coreus debendi—Anderfon answered, 'That if the claufe had born only a provi-
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fion, that no execution fhould pafs upon the affignation, it might have been con-

fittent ; but it bears, that no execution fhould pafs upon the affignation or bond.
Tue Lorps found, That the obligement of mutual relief was implied, where

parties were bound conjunétly and feve®ily, albeit not exprefled ; and that the

provifion related only to the bond, guanium ad creditorum, and did not reftrict the
implied obligement of the co- prmexpal and therefore repelled this reafon alfo.
(See Depror and CREDITOR.  Se¢ ProoF.  Sce CAUTIONER. )

Fol. Dic. v. 1. p. 79. Stair, v. 1., p. 288.

1681. February 8. NEiLsoN against Ross: |

GiiBerT ANDERSON having apprifed from James Farquharfon in anno 1640,
the lands of Kellefs, whereunto John Wilfon having. right; purfues reduction of
‘a-voluntary. difpofition and infeftment of the fame .lands, granted by the- faid
james Farquharfon to Sutherland of Skelbo; whereupon: he was infeft, and Mr
Jobn Rofs as having right from him, vpon. thefe: reafons, 1mo; That after legal
dnhgence of 2. lawful, creditor,. though it were but inchoate by deriouncing - of
lands to be agprzfed or-ufing;exhibition dgainft the pelfon inhibited, atly volun-
tary dlfpoﬁnon by the debtor to-prevent;the effet of . fuch .diligence, ate annul-
able thereby; as hath 'been oft-times decided; much more when an apprifing was
confummate . 2do," By the-a@-of Pavlidment 1621, anent fraudulent alienations,
' and the laft claufe thereof it i ftatute; (That if a- debter after legal diligence, by
appnﬁqg, horning, or inhibition, . ‘fhail;: by gratificatiors prefer any other credi-
tor, and difpone . teithiem,: {fuch: difpofitions-fhall -be-null.ixlt was answered for
the defcnder to the firs¢ réafon, That albeit when any!lawful creditor is in cursi
diligentie, no voluntary difpofition by his debtor can exclude him; which cannot
be applied to this cafe, where the apprlfer was {ilent and neghgent by the fpace
of 1o years without infeftment, or giving a charge, and without purfuing for
mails and duties, and fo could not be faid to_be in cursu diligentic. As to the
second reafon, the voluntary difpoﬁtion here 1s no gratification or preference, but
a fair bargain of fale for a price then paid bona fide, the buyer having been no
creditor before, .and thefefore falls not within the a® of’ Parliament, and no pur-
chafer could fecure hlmfelf agamﬁ apprlﬁngs Wthh at-that time ‘were not upon
record.” :

THE Lonﬂs ‘fbund bcth thefe defences relevant to exclude the 1eafons of reduc-.

mm (See mexous)
: Fol. ch . I. p 77 Stazr,-v 1. p. 856.
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