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for her share of the houshold ftinituve tand plate, in terms of the contract of gy
marriage, was satisfied.-See MUTUAL CONTRACT.

Reporter. Lord ELcis, Act. Locuhart. Alt. Graham, en. i/p ric4 Clerk.

Fol., B. v. 3. p. 282. D, Falconer, V. I. p. 24.

SEC T. VI.

Mournings,-Funtral Expenses.-Expense of a Posthumous Child.

1664. November iz.
NicoLAS MURRAY, Lady CRAIGCAFFIE, againJt CORNELIUS NEILSON.

fNrmo;.A- MuRRAY porsues a reduction of a decreet. of the Bailies of Edin-
burgh obtained against her, at the instance of Cornelius Neilson, upon this
reason, that she being pursued for the mournings for herself and family, to her
husband's funerals, which mournings were delivered to her by the said , Corne-
lius, and were bought by her from him, or .by her ar4er -sent to -her; which
was referred to her oath, and she deponed, that Gorthlius h4a promised :to his
father, fo give necessaries for his kfneaas but of his shop- and according to that
promise, had sent unto her.

The Bailies found, that this quality adjected in the oath, that the furniture
was upon Cornelius's promise to his father, resulte4 in an exception, which they
found probable by writ, or oath of Cornelius; who having deponed, denied
any such promise, and therefore they decerne4 the Lady to pay; against which
her reason of reduction is, that she ought to have been assoilzied by the Bailies,
because her oath did not prove'the libel, viz. that she bought the ware from
Cornelius, or made herself debtor therefor, but only that she received the same
from him without any contract, or engagement, which would never make her
debtor; for a wife, or a bairn in family are not liable for their cloaths, un-
less they promise payment, but only the father; and in the same manner, the
mournings for the funerals of the husband are not the wife's debt, but the hus-
band's executors. The defender.answered,That the reason was noways rele-
vant, seeing the pursuer's oath proved the receipt of the goods which was suf-

ficient ad victorian cause; the quality being justly taken away; for albeit
the husband or his executors were liable-for the re ts' mournings yet a -mer-
chant that gives off the samne to the relict, is not obliged to dispute that, but
may take himself to the relict,. who received the same without either ptotesta.
tion, or agreement not to be liable. The pursuer answered, That whatever
favour might be pleaded for a merchant stranger, yet this furniture being giveu,
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No I23. hy-.the defunct's own son to'his relict, could not oblige her, the son being the
father's ordinary merchant.

THE LORDS found, that the oath before the Bailies proved not the libel, and
that *the accepting of the mournings did not oblige the relict, but the executors,
seeing the defunct was a person of their quality, thas his relict required mourn-
ing, and therefore reduced.

Fol. Dic. v. i. p. 396. Stair, v. I. p. 224.

* Newbyth reports the same case:

CORNELiUS NEILSON having given bond to Gilbert Neilson of Carrathie, his
father, to satisfy what tack-duty his elder brother should be found liable to for
the lands of Carrathie, upon provision that the said Cornelius should have re-
tention in his own hands for what he should pay for his father's funerals; after
his decease, the said Cornelius did send to the relict mournings for herself,
her children, and other funeral furnitures, whereupon there is a pursuit intent-

ed, at his instance, against Nicolas Murray the relict, and Mr Kenneth Mac-
kenzie her husband, for payment to him of L. 152, as the price of the furni-
ture, before the Bailies of Edinburgh, and decreet given thetefor; which be-
ing suspended upon this reason, that the decreet could not be given against the
husband for constituting a debt against him, upon his wife's oath; and that the
libel was not relevant whereupon the decreet proceeded, in sofar as, albeit a
relict had sent up to a defunct's own son for mournings, in payment whereof
the defunct's executors are only liable, seeing a naked sending could not in
law oblige her, except she had obliged herself to repay the same, neither could
she be obliged ex in rem verso, seeing that furniture, being payable by the ex-
ecutors ex sua natura, it was only in rem versum to them, and not to the relict;
and 3tio, That it was not proved by the relict's oath, that she had sent for the
furnishing, but that it was sent to her upon the executor's account, and upon
the account of the former bond. THE LORDS found all and every one of the
reasons relevant for suspending the letters ; and found the decreet before the
Bailies intrinsically null, notwithstanding it was alleged they were all compe-
tent and omitted, which the Losns found could not be respected in boc casug,
The reasons being all in jure.

Newbyth, MIS. p. i

1-6 71. Novnber 10.

_BARBARA KERR and THOMAS HASTIE Her Son against WILLIAM IASTIE.

No I 24. IN an action for aliment pursued at the instance of the said Thomas, against
A rel iC' is

enri> , a- \Villiamn Hastie his elder brother, as heir to his father, at least successor titula
gainst her lu1crativo, upon this ground, That the father having made a disposition of his
husband 3 re-
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