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holden to compt; for in law dies ineertus pro , conditione est; and therefore the
was preferred in toto. See Mungal agaiift Steil, Durie, p. 821. voce HUSBANb

and WIFE; where a bond to pay a fuim to the hufband and wife,and their heirs,
gave the wife no more right than the would have had, albeit her name had not
been infert therein, and no mention made of her or her heirs. See DONATIO

MORTIs CAUSA.
Ad. Sibald. Alt. Forbe:.

Fol. Dic. v. I. p. 105. Durie, p. 826.

1661. July 25. WEMYSs against LORD TORPIHICHEN.

LADY Mary, jean, Elizabeth, and Katharine Wemyfs, purfue the Lord Tor-
phichen, alleging that their deceafed ifaer, Dam Anne Wemyfs, having a wad-
fet of 20,000 merks upon the barony of Errol, granted a bond of provifion
thereof to her daughter Jean Lindfay, thereafter Lady Torphichen, and to the
heirs of her body; which failing, to return to the faid purfuers, with an oblige-
ment, that her faid daughter fhould do, nothing to prejudge- the faid heirs of
tailzie; which bond was delivered by the Earl of Wemyfs to the defender, then
hufband to the faid Jean Lindfay, who obliged himfelf to make the fame furth.
coming to all parties having intereft, as accords. Yet thereafter, during the
marriage,, the faid Jean. Lindfay entered -heir to her mother; and the and the
defender uplifted the wadfet fumt, paffing by the bond of proviflon; which fum
being in place of the wadfet, and unwarrantably uplifted by the defender, con-
trary the bond ,of provifion, known to hirnfelf, which he was obliged to make
furthcoming; he ought to re-fund the fame -The defender anszwered, That
the libel is noways relevant; for if his deceafe4 Lady, Jean Lindfay, being fiar
of the ,wadfet, did uplift the fame, and contraveened the bond of provifion,
nihil ad eum, whp is but a. ingular fAcceffor, having right from his Lady, by
contra& of marriage, whereof there was a minute at the time -of his marriage,
exprefsly. difponing this furm, without any mention or knowledge of the bond of

provilion and albeit he knew the fame after his right, nibil est. And as for his

ticket, it can work nothing; for though the bond of provifion were now pro-

diced, it being hut a perfonal obligement, can oblige none but his Lady's cu-

rators or fucceffors ; and if they will allege that he is either heir or fucceffor re-
levant, and his ticket to make it furthcoming as accords, nihil novi juris tribuit.

-The purfuer replied, That albeit a fingular fucceffor, for an onerous caufe,
niight have uplifted the wadfet, and been free, yet the defender being as the

fame perfon with his Lady, and having no onerous caufe but his contraa of mar-

riage, wherein there was a plentiful tocher of L. 20,000 provided to him befides

this, and having known the bond of provifion, before the uplifting of the fum;

and fo, particepsfraudis, he is liable to make the fums received by him furth-

coming. by the aa of Parliament 1621; and alfo by the common law, in quan-

tum est lucratus alterius dispendio.
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No 7. THE Lois found the libel and reply relevant and approven; and therefore
decerned Torphichen to re-fund the fum.

Fol. Dic. v. -. p. 1o5. Stair, v. i. p. 56.

T708. 7anuary 29. FULTON against JOHNSTON.

THE poffeffor of a bill having raifed a procefs of recourfe againfi the drawer,
and thereafter indorfed the bill; in a new procefs for recourfe, at the indorfee's
inflance, his knowledge of the former procefs, which rendered the bill litigious,
found relevant to fubjea him to the oath of the indorfer.

FoL Dic. v. z. p. 105. Forbes, p. 233.

*z* See The particulars voce LrrioIoUs.

1728. 7une. M'AUL against LOGAN.

IN a competition between Archibald MAul in Killofide, and Hugh Logan in
Littlecreoch, M'Aul arrefter, was preferred to Logan an indorfee; becaufe, ' it

confifted with the indorfee's knowledge, that the arreftment was laid on before
the figning of the bill by the drawer.'
At the time the indorfation was taken, the indorfee, knowing of the arreft-

ment, faw that the bill was not figned by the drawer, but then got him to add
his fubfcription.

In a petition for the indorfee, it was argued, That there is no law or cuftom
enjoining the drawer of a bill to fign at the time of acceptance, otherwife the
bill fthall be null. Neither can fuch confequence be founded on the reafon of
the thing, or the nature of the contraa. It is the acceptance which conifitutes
the tranfadion. There is no obligation impofed on the drawer. A bill is not a
contra& between the drawer and the acceptor. If it be a contr&& at all, it is
ab una parte tantum obligatorius, as mutaum or stipulatio in the civil law. In the
cafe of a draught, the drawer often pays without at all fubfcribing. In that
cafe, it may be the drawer who is the debtor, and the drawee will have recourfe
on him, although there is the name of but one of the parties on the bill. If the
debtor in a bill fign it, it is good, whether he be drawer or acceptor. In this
cafe, however, the drawer's name is in the body of the bill which ought to be
held fufficient.

This bill is holograph, which does away any argument founded on the rifk
of forgery. In the cafe of the Kirk of Bogrie,* a bill was reduced accepted while
blank in the drawer's name, not fimply becaufe it wanted the drawer's name,
but becaufe it fell under the act of Parliament againift blank writs.

The drawer of the bill in queflion, by not having figned it, has tranfgreffed
no law. And the indorfee's knowledge, that there was an arreftment upon-a

Examine General Lift of Nanes.
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