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790 ARRESTMENT.

which upon £heir -oaths they fhould depone was then refting addebted, albeit
_more was arrefted.  And albeit fome were of the mind, that he fhould be holden
to pay the whole debt arrefied, {eeing the arreftment was loofed by his being
-cautioner; whereby he had undertaken the whole debt arrefted, and had fo in-
_gaged himfelf suo- facto therein, which was repelled by the Lorps, and found,
‘that in fuch cafes of loofing arreftments, the cautioners are only fubjeét to, and
/in hazard to - pay the fums truly owing at the time of the arreﬁments aibelt

greater fums be arrefted.
A&, Hafe,v Sluar? & Lermonth.  Alt. Nicolson, Aiton & ‘Bel.rbe.r. v Clerk, Hay.
- ' Fol. Dic. v. L. p. 6o.  Durie, p. 204. & 267.

R K Thev fame cafe is thus reported by, Spottifwood--

Sm ]AMES BALFOUR bemg addebted in 4ooo merks to my Lord Balmermo, my
Lord arrefted as much in my Lord Burley’ s and-, Mmhacl Balfour of Den-miln’s
hands, that they were owing to Sir- ]ames : ThlS arreﬁment was loofed by the
Laird of - Lochinvar, who acted, hlrnfelf caution - for the fame fums to -Balmerino ;
he afterwards purfued Lochmvar therefor, by way ,of a&tion to fee himfelf de-

~ cerned as cautioner forefaid, to pay the fame.—It was allegea’ by him, That this

being a fubfidiary action,. he behoved firft to have decreet’ againft them in whofe
hands he had” arrefted, that it mxght be known that they were duly owmg fo
mugch to Sir ]ames —Replied, That the - arreﬁmenb was-loofed, fo that he had no
further adtion againft them, but the cautioner became his debtor in all ¢o ips0 tem-
pore, that he had loofed the arreftment. ——Duplzed That he Wwas no more. obhged
but as law would. Tue Lorps found, That the: cautioner had place to pro-
pone any thing that they in whofe hands it was_arrefted mlght have done ; either
that it was paid to Sir James hefore the arreﬁment or that there was not fo much
owing in their hands: For they thought that there mlght be colluﬁon betwixt the
creditor and -his prmcxpal debtor or them i in whofe ‘hands, he had arreﬁed in pre-

judice of the cautioner.

. Spot;ti.rwood, (ARRESTMENT.) p. 16.

1661. 7ul_'y 4 . Rers of EDMONSTO\I agam:t the LAIRD of NIpDRIE.

Joun Boyp merchant in Edmburgh as aﬁignee conﬂ:ituted by the Laird of
Wolmet, to a decreet obtained at his inftance, againft Niddrie, for payment of
the fum of yoco merks, for which he gave bond to umquhile Wolmet for James
Reith 6f Edmonfton, his good-brother, as an afythment for the mutilation of the
Laird of Wolmet by Edmonfton, who cut off Wolmet’s left hand. Niddrie {uf-
pended on double poinding, called the faid John Boyd Jean Douglas, umquhile
Wolmet’s reli@; and-the faid . James Reith.—It was alleged for Niddrie and the
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“faid James Reith, That the decreet did bear the fum not to be payable till there
were delivered, a fufficient letter of {lains and remiffion for the mutilation ; but the
letters of {lains now produced } is not {ufficient, becaufe it did bear only the remif-
fion of an accidental mutﬂatlon, “dnd’ this mutilation” being of purpofe 2d>, It
was only fubferibed by Wiolmet’ s heir, and not by his wife and their children.—
Tt was answeréd for the chargers That thete was ho neceﬁity of a Ietter of ﬁams
for mutilation, but’ the reriffion alone Was fuﬁiment 2do, This fum was granted
for alythment to umquh1Ié Wolmiét Hirfelf in his lifetime, and the decreet men-
tioned a letter of flains grant by him. - 3tio, Any intereft his wife or bairns could
have, was only for afythment of' their:damage, which could be none ; feeing
Wolmet was a landed gentleman, and did not entertain his family by hls handy
work.
on the decreet and letters of ﬁams”p‘roduced which’ they found fufficient. —It was
alfo 4llegéd ‘by-the ta¥fl 3 ]ean Douglas, “T'hat {he-6ught fo be preferred to the faid
John Boyd, becaufe fhe had arrefted the fum long before his aflignation. —It is
aniwered for Boyd, “The' ar’reftment was upor &’ dependence and loofed ;

and

there is’ yet no decreet upéx‘x‘ the dependence.-—It is’ amwered for’ Douglas 'lhdt'

thé looﬁng‘ ‘of the arréﬁmen{ Wodl& haﬁe freed ’Nlddﬁe, if he had’ 'a‘é’fua’ﬂy pald ‘the
fom § ‘butit Bemg yet i 'hls hdhd it Ought to pref’er fet s credltbr domg ﬁr&

dﬂigencfe H efpemally, feemg Woil’ﬁ’xet the tlme of’ the éiﬁgnatlon was rebeI and
bankrupt.-
extracted upon the dependence ; refervmg to the arrefter aftex ,{'entence to reduce
. upon the prror dlllgence as imcords &c o

i “Pol.Dic. v, 1. p 59 Stazr 'v I p 50.

:—n_:

1661.  Fuly 16.
Tue College of St Andrew’s fupplicate, That in refpe their haill rents.were
arrefted, at the inftance of Doéor. Gleig, and thereby they were not able’ to en-
tertain their table and bmfers ‘craved the arreftment to be loofed, without ¢au-
tion, in refpeét they were an. mcorporatxon, for Whom no body would be eau-
tion. :
. Tue Lorpbs, after debatmg the ‘cafe: amongf’c themfelves Whether arref’cment
.could be loofed without caution, or upon. juratory caution; thought it could ‘not
. but in this cafe, they allowed the fame to be. loofed,. the:Mafters of the Colleges
giving a bond, to.bind themfelves.and their heirs perfonally, ifor what fhould be
uplifted by any. of them, whereby every perfon. ftood caution.for his own intro-
_miffion for the Univerfity,. they not bemg otherw ays ‘bound per.rona]zter ut o. xly
secundum . o_ﬁicmm o - o

Fol. ch. . 1. p 59. Stazr, v T. p 52».

CoLLEGE _ef St ANprEW'S, Supplicant..

’T HE LORDS rePelled the reaﬁ)n of fufpenﬁon 5 in refped of the anfiver

“Tue Lorps Preférred ‘the” aﬁignee in refpedt there was no decreet'
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