
No 5. ed to that sum, and was not resp'ncted as a bond to make up a full debt, which
would affect the whole goo-s of the teStament.

1631. yanuary 20.--THE bond whereupon this pursuit was intented being
alleged to be null, because it was made by one Scotsman to another, and was
not subscribed by the maker thereof, but only by the first two initial letters
of his name and surname, which non constat to be written and put to by him-
self, nor by two notaries before four witnesses, as is requisite by the laws of
Scotland, the LoRDs repelled the exception, and sustained the bond, having
the two initial letters of the party subscribed thereto, and done before wit-
nesses, and done in Ireland; neither was it found necessary, that the pursuer
should be holden to prove, that the party was in use to subscribe after that.
manner.-See WRIT.

F7. Dic. v. i. p. 535. Durie, p. 552. U 556.

1636. March 2. GEORGE MuNLVIL against LORD MELVIL U L. HAHIL.

Tua Lady Ross, spcuse to umquhile Lord Melvil, in her testament testa-

mentar, given up by her own mouth, estimates all the plenishing and move-

ables in the three houses pertaining to the said Lord Melvil, her husband, and

her, viz. Burntisland, Monymail, and her dwelling-house in Edinburgh, to

1, 33, and declared, that she thought it needless to give up any other in-

ventaries of her goods and gear, or debts, in respect all the same was assigned

by her, and her said husband, to creditors, for satisfying of their just debts;

(thee are the very words of the testament;) and therein she subjoins, 'that

she nominates and makes her said husband her sole executor, and leaves to

h.in 1l her goods and gear whatsomevcr, in universal legacy. After her de-

cLase. the Lord Melvil, her husband, confirmed the said testament in St An-

dre's, within -which diocess she died, viz. in Monymail. The husxand tihere-

living five years, and no question being made thereanent, aftr his de-

h, the said George Melvil obtains from the Commissarv of St An'rew's

ead omrra e maic a ppretLata! of the Lady Ross's gear, omit ou:- of

SC fors aid -Pincipal cofIrme d testaient, or which were not jusuy a
t!ae th en, and pursues the hair and executors of the ur qublil Lord Mel
vil, her husband, to res t ore the same ; the said goods an nnoveables of the

said three houses, and other goods acclaimed by him, being partcularly ex-

uessed in his sumno.ns, and libell to extend to L. 40,aco, or theby

v- breas, the sane was; only cuni med to L. 3000. In this pros>, tih de-

fener being convee, a behing hime f as hei-E to the deceased Lord Mel-

vi by introitnting wih hi i is hi gds and it 'eing CJged, The ha

couldnot 1bCe inonven n of Puliament 'th, carp. 76ti
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James IV. and Parliament 7 th, James V. cap. io6. it was appointed, that No 6.
the heir ought not to be convened within the year after the defunct's decease,
seeing for that space the executor should only be answerable, and it was not

yet a year since the Lord Melvil died; this allegeance was repelled, seeing

the defender was not convened as charged to enter heir to the defunct, quo

casu the Lords would have given no process hoc nomine, against him within the

year; but being convened as behaving himself as heir by intromission, it was

alike as if he had served himself heir, and had been retoured, quo casu by his

own deed process would have been granted against him; and sicklike in this

case, the LORDs having heard the parties dispute in their presence concerning

this case, they assoilzied the defender simply from this pursuit, and found

that there was no place to the pursuer, as executor dative ad omissa et male ap-

pretiata, to pursue the same, in respect that there could be qualified, neither

any fraud upon the part of the Lord Melvil, who was principal executor con-

firmed, nor yet prejudice done to any person, by any pretended omission, or

evil appretiation, as was acclaimed; which fraud or prejudice is the only

ground or cause, whereupon such datives ad omissa are in law and practique

sustained; for the testament being given up by the Lady testatrix her own

mouth, wherein she esteemed the goods to such a particular expressed avail,
and subjoining the reason thereof, viz. that the rest were assigned to creditors

for their debts, the executor nominated by her, in that same body of the writ,
had necessity to confirm that writ, as it bore; and could of no reason nor

equity do otherwise, that estimation being her deed, and not his; whereas,
if the up-giving of the inventary had been committed to him by the defunct,
then possibly the estimation within the avail, if he had made it, might have

been questionable; and prejudice there could be none, for there are no credi-

tors, they being satisfied by the assignation, mentioned in the testament, and

none is- compearing to oppone the same.; and the nearest of kin to the Lady

have no prejudice thereby, they, being secluded by her universal legacy made

to herhusband; and also no prejudice to the quot, in respect the Commissary

had scienter confirmed this testament, bearing this- valuation, and. with that

reason admitted by him, anent the assignation of the rest of the goods to the

creditors, &c. so. that no person being thereby 7 prejudged, the executor's

self, who was' also universal legatar, could never have been convened in his

own lifetime, for that omission; and if he had, he would ever have been per-

mitted. to have. eiked and confirmed the same, which would ever have been

granted, and he therein would ever have been preferred to any executor da,

tive.; far less carr this action upon this dative be now sustained, after his de-

cease, against his heirs and executors, in respect he had the only interest, as -

universal legatar, which benefit dies not with himself, as the office of execu-

try unexecuted doth, but is transmitted in his heirs and executors, who may



No 6. claim all which he might; in respect whereof, the Lotns assoiltied from this
pursuit, moved by the executors dative, ut supra.

Act. Stuart, Mrovrat, & Rbert on. Alt. Avocatus, NLoison, & Lermonth.
Clerk, Gibxon.

Fol. Dic. v. I. p. 535. .Durie, P. 799.

1663. July. KINLOCH against LUNDIE.

No 7 ROBERT LUNDIE, by his latter will, nominates Mr Thomas and Robert Lun-
dies his executors, and leaves in legacy to Mr Robert Kinloch, a sum of money
due to the defunct by Sir Robert Fletcher; for which legacy Mr Robert put-
sues his executors. It was alleged for the Executors, That they cannot belia-
ble, because it is speciale legatum, -due by such a bond, whereunto the execu-
tors cannot have right as executors, because the sum is heritable, and so not
liable to a legacy; no more than if he had left such a thing in arca, which
was not in rerum natura; in which case, periculum est legatarii. To the which
it was answered, That a legacy of this nature, viz, a debt which is heritable,
is as if it had been legatum rei alienw; in which case, by the law, heres tenetur
luere, secundum vires inventarii; and, therefore, if there be free moveables,
the legacy should be made good.

Which the Lolis found accordingly.
Gilmour, No. 87. p. 67.

1665. Yuly 21. SPREUL against MILLER.
No 8.

BARBARA MILLER having left two legacies, and named William Wilson her exe-
cutor and universal legatar, he nominates his wife, and one Giffin, his executors.
Spruel having right to the two legacies, pursues the relict, and executors of
Wilson, who was executor to Barbara Miller, for payment of the legacies. He
alleges absolvitor, because the first testament was not executed; 2dly, The spe-
cial legacies must be abated proportionally with the general legacies.

THE LORDs repelled both the defences, and found the general legacy not to
come in pari passu with the special; and found, that the executor of the exe-
cutor was liable, unless he could allege, that the first executor had done dili-
gence, and had not recovered, or was exhausted.

Fol. Dic. v. 1. p. 535. Stair, v. I. p. 300.

*** Newbyth reports this case:

UMQUHILE Barbara Miller, widow in Glasgow, by her latter will and testa-
ment, left in legacy to Janet and Helen Millers, her nieces, 500 merks betwixt
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