
BONA FIDE CONSUMPTION.

No I9. LORDS found this defence fufficient to exclude the purfuer from feeking of thefe
bygone duties, which were intromitted with by the defender by warrant of the
father, he being in law adminitirator to his fon, who was minor all the years
libelled, and was minor the time of the acquiring of the right to the lands libel-
led; fo that thefe being frudlus prxteriti & percepti, & bona fde consumpti, and
not interrupted before the uplifting thereof; THE Loans found, the defender
ought to be affoilzied from bygones.

At. - . Alt. Stuart & Belsbet. Clerk, Gibson.

Fol. Dic. v. I. p. ioth Durie, p. 781.

No 2o. 1636. 7anuary 19. M'CAULA aainst WATSON.

hufband THE hufband of an heretrix of a tenement of land in Edinburgh, who, furviv-rnot having
claimed his ing his wife, had the right and benefit of curiality competent to him, and who
right of cour-
tefy during furvived his wife 30 years after her deceafe, during all which time he never
his life; his claimed the benefit of his curiality, but was filent; after his deceafe the execu-executors
could not tor confirmed to him purfuing M'CAULA. who had bought the land from the
creuditceof a heir of the heretrix, and who all this time had, by virtue of his right forefaid, in-
fingular fuc- tromitted with the mails of the faid land, for refunding of the mails to intromit-cefior from
the heir of ted with by him; and he alleging, that the curiality never being fought by the
the heirefs. hufband, during the fpace forefaid of 30 years at leaft, which fpace he outlived

after his wife's deceafe; it muff be prefumed thereby in law, that he tacite had
renounced and quitted that benefit, and that the faids bygone mails beingfruc-
tus bonafide percepti & consumpti, by virtue of a right never interrupted by the
hufband's felf; therefore the fame cannot be craved by any, as either heir or
executor to him; his right being only a perfonal privilege, competent allenarly
to himfelf to have fought it, if he pleafed, and not having done it, it muff ex,
pire with himfelf: even as if a lady tercer, who had right to claim her terce, if
fhe had deceafed, never having fought it, not being ferved or kenned thereto, her
executors or heirs could never have right after her deceafe to claim the fame.
And the other party answering, that this was fuch a right competent to the
hufband, that needed no other title or declarator, but belonged to him hoc
nomine, as hufband, and fo being his properly, it muft pertain to his executors,
even as the duties owing to a liferenter pertain after the liferenter's deceafe to
the liferenter's executors, which muft be alike here, the hufband being a life-
renter by the law of Scotland without any other title : and the living of the
hufband fo long, and not claiming the fame, could not have prejudged himfelf
if he had claimed it in any year before his deceafe, for all the bygones where-
with he had intromitted, to feek the years preceding, and fo it mutt be alfo pro-
per to his executors as to himfelf; and the fimilitude of a terce holds not, be-
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caufe the lady, who might pr6tend the right, never being feived, nor kenned;
would not have had right in her own time to purfue therefor herfelf, and far
lefs her executors could do the fame, feeing there is required a brief out of the
Chancellary, and a kenning by the Sheriff for her title; but here there is no
neceffity of a title, but only that.he was hufband, and for the hufband's ceffation
he was all that fpace out of tihe counitry. THE LORDS fouid the allegeance rele-
vant, notwithftanding of this reply; for they found, that this courtefy being a
benefit competent to the helband-, who-fought not the fame, conform to the law
and confuetude of this realm, therefore his executors could not feek the fame,
efpecially after fo long a time, where thermails of the houfe libelled were uplifted
hnd fpent, by virtue of an heritable title, never interrupted within the fpace of
the years acclaimed and therefore affoilzied.

Ad. Stuart & Sandilands. Alt. Nicolson & M'GNI.

Fol. Dic. v. z. i o8. Durie, p. 788.

3** See This afe by Spottifwood voce COURTESY.

1637- . March 2z. LADY MANDERSTOUN against L. RENTOUN.

LLer MANDxRSTOUN being provided by hei hufband in, her contra .o inoar-
riage, to her liferent of fome teinds, whereof the right was in her hufband's
perfon for long fpaces to run, and being lawfully divorced from him, the pur
fues the Laird of Rentoun for payment of the duties of the faid teinds, of all
years fince her divorcement, viz. by the fpace of three or four years by-paft,
wheret9 the acclaimed right, as if her hufband were naturally dead : And Ren-
toun alleging, That he had lawfully comprifed her hufband's right of thefe
teinds, albeit after the contr4, of marriage, yet before the divorcement, i re-
fped whereof he bruiking b' virtue of his public right, bona fide fecit frualus
perceptos et consumptos ues :---TrHE LORDS found this allegeadce relevant, to
import liberation to him from thefl bygone, years Accjaimed, notwithfLanding
that the purfier's right was by virtue of a preceding contraft of marriage.

Alt. Nicolson, irai. Clerk, &ol.

Fol. Dic. v. ifi.f 108, Drk,,P. S40,

1685; November 27. HEiR of Kirkland against His MOTHER.

FoLND, that an heir purfuing a procefs of aliment againft his mother liferen.
trix, will get nothing modified for the years preceding the fummons, the defen-
der having bona fide confumed her whole annuity, thefe years; and the life.
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