
BOXd FIDJE CONSUMPTION.

James:Law for the profits of the office, thefe years wherein Mr James bruiked

the office before the redudion; from the which purfuit, the LORDs.affoilzied the

defender, becaufe the defender was provided to the office for thefe years, and

ferved therein bonafide, and fo ought to have the cafualties thereof for his fer-

vice, the purfuer neither having ferved in thefe years, nor having made any

interruption to the defender, but being all that time filent; and albeit that de-

privation was reduced ab initio, yet the Lords found it not enough to produce

this aaion, fecing that reduaion was not intented till after the years libelled,
for the which the defender was convened, in the which years he had ferved

bonafide, as faid is; which the Lords found fufficient to elide this purfuit.

AI. -. Alt. Nair. Clerk, Iay.

Fol. Dic. v. i. p. xoS. Durie, p. iii.

1635. February 19. CUNNINGHAME against STUART.

ONE Cunninghame, made donatar by George Rome, to the liferent efcheat of

Robert Neilfon, of the lands of , which were holden of the faid George-

Rome, after general declarator, recovered againft the faid Robert Neilfon; in a

fpecial declarator he purfues one Stuart, intromitter with the duties and profits

of the faids lands, for refunding of the fame to the donatar, of all years fince the

faid rebel was year and day at the horn, viz. continually fince the year 1615.
And the defender alleged, that he was infeft in the faid lands by the faid rebel,
and by virtue thereof uplifted the profits of the lands bona fide, which being

now confumed, and he never interrupted by any fpecial citation, he ought not

to be compelled to refund the fame; and the donatar opponing the horning,
which preceded the defender's infeftment, and which put the rebel and all the

lieges in malafide to do any deed thereafter in projudice-of the fuperior, for the

cafuality of the liferent; efpecially alfo there being a general declarator recover-

ed againft the rebel's felf, which declares the right in effed to pertain to the

fuperior, fince the time that he was year and day rebel : THE LORDS found the

allegeance relevant to exclude this purftiit, for all the bygone years duties ac-

claimed, which the Lords found to have been bonafide uplifted and confumed

by the defender, who was never interrupted by the fuperior, nor his donatar, in

the poffeflion of the fame; for albeit the defender's-infeftment was made by the

rebel to him, after he was rebel, yet the fame was fufficient for the faids by-

,gones, intromitted. with by virtue thereof, wherein hewas not interrupted, albeit

it would not defend for the time to come, fince the time of his fpecial citation

in this fpecial declarator;, but found the faid infeftment fufficiet. to liberate him

for all the years before this his fpecial citation, in this particular declarator, and

that he was not interrupted, neither by the procefs, nor decreet of general decla-
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rator, whereto he war':ilwfpday called, and f #i 61)'p t as had thereto,
and the fame was affoTod latly recoveted in anwo, 1tt4l 'Therefore he was
afoilied from the bygones; for be: coid not be int any wore Cafe than a tenant,
who paid his farms yearly to his mater, albeit rebel, Yet not being fpecially in-
timated to him, that payment would, ever have fred hIn from the donatar for
bygones. Item, THE LORDS fouAnd, that: the lifeent pertained to the fame pur-
fuer's author, albeit the rebel was not rebel a year fkin hd Bcrgired the right of
the fuperiority ; for the Lord Sanquhar was fuperior the time when the rebel
was at the horn year and day; and before he fold the lands to Rome, the rebel
was rejaxed: WheTeupon it was alleged, that Rome could not have right to the
liferent of the vaffal, who, fince his right, was not"rebel; being relaxed, as faid
is, before his right: Which altegeance was repelled, feeing the vaffal -was rebel
a-year unrelaxed, which made his liferent fall to his fuperior; and. feeing the
Lord Sanquhar was fuperior when it fell,! And thati he fold all his right which he
had to the lands to Rome;ie and had not gifted That 'caftiality before to another;
they found that it pertained to Rome; notwithfLanding that the vaffal was relax-
ed before the right was acquired by him, feeing the year was expired, before 1 e
was relaxed. See 1kLIED ASSIGNATION.

Fol A. lAwre. C rk, Sco..

Fol. Dic. v'. I . 07. Dunie, P.' 7567

1635- December .2 Huivrr against LA. HAImwrovr'. "

Gxqor- HumEI, - fea to Sir George Hum e of Manderflon, being infeft in the'
lands of Slegden, parfues the Lady HadingtQun for payment of the duties of the
faids lands; for fome by-puf-years; .and fhe alleging, that fhe had .nt 5000
Merka t4 the purfirer'sefather, for the profit and ficurity whereof his father put
her in peff~effn of the lands,.conform whereto the uplifted the duties thereof
the years by-paft rew acclaimed, and received adquittances thereupon from. the,
fathqryawhais, in. lw, adminiftrator to his fon, the fuo being for thefe years minor,,
wherbby for thefe bygones Ihe muf be liberated; having done 'that bona fide, the
frns right never being intimated to her; and the father having purchafed the.
right of the lands himfelf, 'without putting the fon's name in the feburity, to
whom alfo he! was adraiiniftrator in law, which gives him right to intromit with
the fenr eftate. An&the purfuer anAveri , that his father, albeit he were ad.
miniftrator, yet by. that title he can have no right to meddle with the rents,
cfpecially to convert the fame for payment of his own debt, which is not in law
adii ible;; 'fo that the defender hath her aatiQn of warrandice, or other perfiqit,
againft the father, as in law may be beft competent to her for repetition.thereof
ex fqr'iecavery of her debt; but it canot defend her aainft this purfuit.-Tr.-
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