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No 4, the IKing, was reduced, and decerned to make no faith, yet that he might have
defended his possession with the base infeftuent bokleu of his awxthor, or that
he was tenant to himi, his author's infihftnent being good in itself; for that
sentence of reduction would appear to prejudge him no more than if the de-
fender had renounced that public inteftment, que casu he could not have been
hindered to return the other, or to allege himself tenant to his master, io had a
right. But the LORDS found the contrary, that the public infeftment made the
base to cease.

Act. Hope.

1628. March 12.

Alt. Aitog 4t 01i*g. Clerk, Scot.
Fol. Die. v. x. p. 2oo. Durie, p. 136

E. DUMFERMLINE afainSt COUNTESS.

A TACKISMAN acquiring the property of the lands from the letter of the tack,
may, after the infeftment is taken out of the way, recur to his tack to defend
himself against a third party. See No 2. p. 3o82.

.F. Bk. v. I.P. .200.

*z* See This case voce TAcK.

1634. December i. L. LESMORE against HUTCIESON.

L. LESMORE, younger, being constitute assignee by the L. Capriagtgo, dona-
tar to old. L. Lesmore's liferent escheat; after genergh ace rat9, in an aCtion
of special declarator, he pursues one called Rutche opayLan t f the mails
and duties of the lands of pcrtining to the rebel; 4nd the defender
defending himself with a tack of the lands., -& tol ialhy the rebel before his,
rebellion, the pursuer replied, that he had pssL famw tbat tack, in so far as,
since the date thereof, he had accepted an herizable infoftinent of these lands
from the rebel, he then being rebel utrelaxed. whe1jby the tack became ex-
tinct, so that he cannot have recourse thereto; and theXe.fose the heritable right
being acquired thereafter, at the which. time he being, rebel, and not relaxed
within the year, he could not dispone the luds within the yepr,ther belion being
i curs ; so that-whenever the year of his. author's rebellion expir1d, hisJifereut of
the lands must belong to the superior, an4 thie spap* cannot- be -e~xcdqd by
returning, to the tack, which was alWorbed, by the. heritable Mosterior wadset.
And the-defender duplying, That seeing the wadset is: not a valid- right to him,
whereby to bruik, he may lawfuUy return to that right whereby he did bruik.
for if his heritable infefunent were reduced, or that another 14ad acqired a bet-
ter right, which would' give him. preference to the lands before the excipient's
right, .isce.casibus his -heritable right fa~liog, he. might retum to his .tack, and

No S.

No 6.
A tacksman
acquired a
, vadset of the
lands.. His
fight of wad-
set was set
aside. He
was found en-
titled to de-
fend himself
upon his tack
against the
donatar of the
letter's life-
rent escheat,
w~ho had re-
duced his in
Ief~rnent as
granted ix,
tr a rebalia-
vas.



CONSOLIDATION.

could not be prejudged therein : Even so in this case, the Loans sustained the No 6.exception, notwithstanding of the reply, and found that the excipient might
rstars and clothe himself with ihe foreaid tack, notwithstanding of the accep-
tation of the said heritable right; albeit the rebel, who was the defender's author
o liil heritable ight, was'at 'the horn the time of the acquiring of the said reri.
tab Trijgft, an& that he was never relaxed within the year ; fo±, seeing he could
nkirtikAby virte 'f thit Teritable right, in respect of the said rebelliot, it
was foind that it could VIot eittihguish the prior tack, bu that the ihight return
and clothe himsef thirewith. Thii decision wants not itr own doubt; ftr it
appears, that it is hard to make flie tack convalesce, for 'that reaso, that he

not bruik by viitt of the' adset; for, if the heritable right be good and
Valid in'faw, theie is no reason 'wherefore he stiouild ieturn to the tack again,
anifalbei the author there twa then ilel, yet thit makek not the heritable
right to but suspends the dung his lifetime, by reason of the rebel-
lion, whilc, in effect, is a cifirmation of the heritabie right to this excipient,
aild rio aft i6erting of that iita'ble right, fb thernight subsist. together, viz.
that theilkrerepf houti liild to the doijatar, and the fee tothe excipient;
_whereas the tack arid the i7Mib right canhit bdtli subsist in one petson; and
ifthe detid der souId take4i i -i Cr th ta6k fow fter' he had purchaed a
heritable. right, it may appear that thereby he passer from the heritable right,
by using a more lise and ignblb ight, andso cannot return to a more noble'
right thereafter, having ra4e choice to kivik by a definite temporal right.
Likeas it is his own fault that he obtained- not his -author relaxed, whereby he
might validly have obtained fracr hiimathit"heritable right, et ic notl debet le-
crari ex sua culpa, and to the prejudice of the King, who, by his vassals -annual
rebellion, cannot be prejudged .of 'the "asuity of tthe- Uerent emIeat deitby

ccrescing to 'hiir; et sic revs, lib pv , wh& peoWdbk not, better ir his (*n
b rcinity , n it may beand i if pi' Ma tathat'r t was' so, thir when the

'diindtirg &thi heritdhfe_'j, rgi, 1 dwprisar , s, tipulianangdaw
tionf.othe inck, t d as rItd hprineseteheoddtons ul th.t
there a all6wa'nce givr eothe eeioietit iththe §al4 wadset, id "egarwtoeE the
tack, ieby i n'isinWest itinjuAhbd; Aiid at the 1adk 1 cOuld mof be 'ob-
truded to the setter's self, after the heritable right, albeit the heritable; ,i
had not gi"er'hir is id t'itlee hind? fasl scan it be obtruded to the
King and his donatars; and as if either the tack had been directly et specifice
renounced by the tacksmn=, or that ta wMseve hi4-b a-tack set, the life-
rent would have fallen; even so in this case, as it now stands, where in effect,
by the posterior wadset, the tagg, ,if not per expressum, yet 'cite is renounced,
and passed Tr6m; bUtt it was cecide at' s ra, and thse argumenti wie not
proponed..

Tl. Dic. . L p oo. Darie, p 740.
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