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CONSOLIDATION.

the King, was redyced, and decerned to make no faith, yet that he might have
defended his possession with the base infeftment holden of his author, or that
he was tepant to him, his author’s infeftment being good in itself; for that
sentence of reduction would appear to prejudge him no more than if the de-
fender had renounced that public inteftment, gus casz he could not have been
hindered to return the other, or to allege himself tenant to his master, wkio had a
right. But the Lorps found the contrary, that the public infeftment made the
base to cease.
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E. DuMFERMLINE against COUNTESS.

- A TacksmaN acquiring the property of the lands from the letter of the tack,
may, after the infeftment is taken out of the way, recur to his tack to defend
himself against a third party. See No 2. p. 3082. .

‘ T Fol. Bic. v, 1. p. 200.

*4¥ See This case voce Tack.

1634: December 11. L. LsvorE against ButchesoN.

L. LesmorE, younger, being constitute. assignee; by. the L. Caprington, dona-
tar to old L. Lesmore’s liferent escheat ; after general. declaretor, in an action:
of special declarator, he pursues one called Hutcheson:f6r payment. of the mails
and duties of the lands of pertaining to- the rebel ;. and the defender
defending himself with a tack of the lands, sét to-him.by the rebel before his-
rebellion, the pursuer replied, that he had passed: from: that tack, in so far as, .
since the date thereof, he had accepted an heritable: infeftment of these lands .
from the rebel, he then being rebel unrelaxed, wliefeby the tack became ex-
tinct, so-that he cannot have recourse thereto ; and therefore the heritable right.
being acquired thereafter, at the which. time he being rebel, and not relaxed.
within the year, he conld not dispone the lands within the year, the rabellion b eing.

#n cursu 5 so thatwhenever the year of his.author’s rebellion expired, his liferent of

the lands must belong to the superior, and the sams cannot--be excluded by
returning to the tack, which was absorbed, by the heritable posterior wadset.
And-the-defender duplying, That seeing the wadset is: not a valid. right to him,
whereby to bruik, he may- lawfully return to that right whereby he did bruik ;
for if: his heritable infefument. were reduced, or that another had acquired a bet-
ter sight, which wauld: give him. preference to. the Iands before the excipient’s
right, bisec casibus. his heritable right fallivg; he might retusn to his tack, and
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could not be prejudged therein : Even so in this case, the Lorps sustained the
exception, notwithstanding of the reply, and found that the excipient might
return and clothe himself with the foresaid tack, notwithstanding of the accep-
tation of the said heritable righbt;‘albe_:i't the rebel, who was the defender’s author
of his heritable right, was at the horn the time of the acquiring of the said heri-
table right, and'that he was never relaxed within the year 5 fot, seeing he could
not Bratk by virtie of thar HKeritable right, in respect of the said rebellion, it
was found that it could fiot extiniguish the prior tack, but that ke might return
and clothe himself therewith.  “Fhis' decision wants not' it¢ own doubt ;. fof it

appears, that it'is hard to make tlie tack convalesce, for ‘that reason, that hé

could not bruik by virtué of the twadsét; for, if the heritable right be good and

valid in faw, thefe js n5 feason ‘Wherefore he should 'feturn to the tack again;.
and albeit the author theredf was then rebel, yet that makes not the Heritable.

right' to fa‘ﬁ, but suspends the same during his lifetime, by reason of the rebel-

lion, which, 'in effect, is'a confitmation of the heritable right to this excipient, .

and riof ah éyerting of that Fétiable right, for they might subsist. together, viz.

that the fiferept “$hould "pertiin’ to the’ donatar, and: the fee to-the excipient ;-
whereas the tack and the hetiftible right: cantiot bothi-subsist fn-ome person ; and .
{f the defender should take’im 4o the tack, now after he- had purchaied an .
heritable. right, it may appear that thereby e passes from the heritable right,
by using a more base and“ignoble right, .and'so cannot return to-a more noble -
right thereafter, having made choice to bruik by a. definite temporal right..

Likeas it is his own fault that he obtained- not his -author relaxed, whereby he

might validly have obtained framy himy that herifable right, gic nort "debet bu~-

crari ex sua culpa, and to the prejudice of the King, who, by his vassals annual
rebellion; cannot.be prejudged of. the casnalty of: thie lifevent escheat theséby

accrescing to-imy; et ‘sic. reds fib¥ inputes, Whty peokided not better for his awa
sécurity ,ané%tmybe, and: is: very proBabilo thar it wis 5o, that when the
defénder acquired the heritable righe;  the pavtie) ageaet,’ thas,  uiponi considers

tion of the tack, the wadset’ was-granited: bpéni motecehsy eonditions, and " that

there was 2llowance givehi to the excipieiit inl the. sid. wadset, 0l seggardt of the.

tack, -whereby ifis‘in elect ektinguithed § 6d- as thet tadk! could-nof be ob-~
truded to the setter’s self, after the heritable right, albeit the<hemtable: pighs

had not given him & valid title s thé,. lnd; farlless ‘can it be obtruded to the
King and his donatars ; and as if. either the.tack had been directly et specifice.
renounced by the tacksman, or thet theve mewer had been a tack set, the life- -
rent would have fallen ; even so in this case, as it now stands, ‘where in effect, .
by the posterior wadset, the tack, if 1ot per expressum, . yettacite is rénouﬁée:d, ,
and passed from ; but it was’ %Ig‘git‘l'ed,“ztt} .qi(érﬂzz, and ‘these arguments wéré not .

proponed. .
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