
BASE INFEFTMENT.

feeing the defuetude and out-lying of the purfuer out of the poffeffion, was by
the liferenter's right and pofeffion, fhe living, and being poffeffor above 30 years a
and more, which fufpended both parties rights and poffeffion; that prefeription
could not run againft them medio tempore; and the defender's poffefflion, fince
her deceafe, was.not fuftained to exclude this purfuit. See PROOF.
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634. uly 12. Sir JAMES OLIPHANT'S CREDITORS.

IN a double poinding, which of Sir James's creditors fhould be anfwered of
the duties of thefe lands, which were apprifed by fome, and who being publicly
infeft therein, craved therefore to be anfwered of the faid duties of the crop
1632; which was then controverted; and on the other part, Patrick Oliphant,
who craved to be preferred to John Fairholm, the comprifer; becaufe long be-
fore his comprifing and denunciation, he was infeft in an annualrent out of the
faid lands, for a principal fum addebted to him by.the faid common debtor;
which infeftment proceeded upon a procuratory granted by the debtor, for tak-
ing infeftnient, either to be holden of the granter, or of the king, the debtor's
fuperior; and albeit he was feized to be holden, only of the granter, yet his in-
feftment was regiftered in the fecretary's regifler, and fo made public before
Fairholm's denunciation: As alfo the fame was confirmed by the King, before
Fairholm's comprifing was complete; in the which confirmation, the King de-
clared the faid fafine to be as fufficient as if he had been infeft to be holden of
the King.-And it being answered for the comprifer, That the annualrenters
right was bafe, and was fiot clad with poffeffion, neither could be clad with pof-
feffion, feeing the payme nt of the annualrent was not conferred till the year
1633, to be the firft term of payment of the annualrent; and the confir-
mation nor regiffration made not the fame public, fo that ftill the infeftment re-
mained a bafe right, and could not be refpeded againft the public, which in-
flantly was to take effedl, and to receive prefent poTeffion. And the annualren-
ter answering, That albeit his infeftment could not take prefent poffeffion, feeing
the term of payment was not before Whitfunday 1633 ; yet that -was not a
ground-of law to annul his right thereby, feeing it was a true and lawful debt,
and lawfully conflitute, ubi cedebat dies, licet non venit, et licet non peti possit;
neither could it be reputed bafe thereby to extinguifh his right, being regiftered
and confirmed; which took away all fufpicion of fraud or clandeftine dealing;
for the public regiftration took away all thefe fufpicions, which gave the caufe of
any aas of Parliament, made againft private rights; and he has. befide done all
lawfuldiligence to make his infeftmeit notour, by intenting aaion thereupon,
and executing of arreftment before this comprifer; which mutt have force;
as if he had obtained poffellion, feeing both. the parties. are but yet contend.
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No 9. ing de adipirenda possessione; and if his infeftment had been public, and had the
term of payment conferred to a fubfequent term, as this infefttient quarrelled

,does, yet being prior to the comprifer's right, albeit thereby he might be feclud-
ed from the term controverted, which precedes the term of his payment, yet
thereby his infeftment could never fall for any years fubfequent, when the term
of his right hould come; but then in reafon it ought to have effet, and- be pre-
ferred to the comprifer. Notwithftanding of this allegeance for the annualrenter,
the comprifer was preferred, and the annualrenter's right was found bafe : But
here the queftion, as faid is, was for a term, whereto the annualrenter could not
claim right, being before his terms of payment; and fo for that term he was
excluded; and the difpute was not for terms, whereto his infeftment might give
him right; although the Lords, by their interlocutor, found his right bafe, and fo
did exclude him for ever.

Ah. Cannname. Chkrk, flay.
Durie, p. 726,

.z662. February. DoUoLAs of Morton against the TENANtS of KINCLASStE.

IN an aftion of mails and duties. purfued by Douglas of Morton, againft the
tenants of Kinglaflie; wherein, for Morton there was produced an infeftment of
annualreot granted by Hiamiton of Kinglailie, to Hamilton his
fecond fon, author by progrefs to Morton,. wirh a decreet of poinding the ground
thereupon:-It was allegea by the creditors comprifeis, That the infeftnient and
decroet could. furnifh no aclion or intereft in their prejudice, becaufe the infeft.
ment was bafe, holden of the granter, wherein the annualrt nt was fufpended during
the granter's lifetime; whereas, long before the term of payment, and before any
decreet could be effectfually given thereupon, for poinding of the ground, they were
infeft, holden of the fuperiors. And if they had been compearing, they would have
alleged, that no fuch decreet for poinding the ground could have been granted dur
ing old I&inglaffie's life; feeing the annualrent was only payable after his death
and the ground only then poindable therefor.-It was answered, That though the
annualrent was fufpended, yet the citation of the tenants and heritor for poinding
the ground, and decreet following thereupon. made the right fo public, that no
pofterior infeftment whatfoever could be preferred. thereto. And though the
decreet was not to have prefent execution,. yet the ground might be decerned
posudable,, the term of payment being firfl come, and bygone-; juft as when an
infeftment of that nature is granted for an annualrent payable at the very next
term : [he party infeft, may raife his fummons- and obtain d&creet and fentence
before the term.

THE LORDS repelled the allegeance, and preferred the annualrenter. See LE..
nAi DILIGENC,.

Fol. Dic. v I- p. 8& Gihmour, No, 4< pi 30.

At. Ophant.
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