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No 176. That the pursuer of the incident can have no farther diligence; but the most

that can be granted to the defender in the principal cause, is to have the pur-

suer's oath upon the verity of the exception. THE LORDS ordained the parties
called in the incident to give their oath upon the having of the writs, if they
were at the Bar, but no otherways.

Auchinleck, MS. p. 172.

*** Durie reports this case

IN a reduction, wherein an exception being admitted to the defender's proba.

tion, to be proved by writ, or oath of party, and incident being used against.

certain persons called as havers; which being denied by the defenders therein,

in the second term of probation assigned to suxmon the witnesses for proving
thereof, no diligence being used against the witnesses; and the pursuer of the
principal cause desiring therefore the term to be circumduced, seeing no dili-

gence was used nor produced to satisfy the term; and the party user of the

incident alleging, that he might refer the having of the writs contained in the

incident to the oaths of the defenders therein, albeit he had no diligence; and the

other party contending, that that ought not to be granted, but only he ought
to refer the verity of the principal exception to the pursuer's oath of verity,
seeing his process ought not to be delayed, whatever others should declare

upon the incident, except the writs, whereby the defender might prove his ex-

ception, were produced; the LoaDs found,. That albeit there was no diligence

done upon the incident at the second term, yet seeing the defenders called in.

the incident were present, that the party user of the incident might refer the

same, and the having of the writs therein contained, to their oaths, after whose

depositions, seeing they were present, the pursuer might urge his process to be

put to such further point, as he might, in law, by the course and order thereof;

and the Lords would consider what their declarations should work for or against

any of the parties.

Act. Burnet. Alt. Nicohon & Scot. Clerk,Gson.

Durie, p. 640.

1633. /anuary 23. Sir JAMES DOUGLAS afains PATRICK OLIPHANT.

No 1 77.
IN an improbation pursued by Sir James Douglas against Patrick Oliphant,

there being an incident produced, alleged, It could not be sustained, because it
had been raised above two years before, and. nothing done. upon it, but had
slept ever since, unwakened. Answered, There needed no wakeninig, because
it being a part of the principu1 summons, when they were wakened, so was it;
and the raiser. of the incident could not make, any use of the same, before
the pursuer ifi the principal cause insisted. Replied, That might seem to have



soqeigaud,, being alleged against the pursuer in the pincipal cause; but he Nd .
opoiedditifor them thht were called as havers in the incident, who- were not

obliged to answer, except the incidelit had been wakened. THE LORDS would
not-oast the incident; but if the defender therein, to delay himself, would
allege it ought to be wakened, they would sufler the purseuer to do the
same.

Spottiwood, p. 174,

0s33. Nvember 2!z. WaT WISE af ainst JAMws KING.
of* aNo 78.

iidaynt d igencq. pjst witnesses out of the country, after the terms,
a ond6qAays, the principal party urged the conclusion of the incident, seeing

ea .e tyrms were outrun. It was alleged by the pursuer of the incident,
iias ertainly re that, some of the vitneses were rettdrned t%Thecbnran hen QRfk

e country, and there at to have caption agaist them, accordjaig p
the ordinary form 6f process, The other party contended,, That caption was
not necessary against peisons out of the country; and except the user of the
incident Wonld give his oath that they, were returned, they could give no cap-
tion. THE LORDS gave him 26 days to use caption, in case they were returned
21read., or should retuin within that space.

.AiiakcA, AM.175.

5 rua" r. Earl ofKINGNORN gainst STRAN.
No 179.

AFTER an incident is used for proving an exception, and the whole terms
th f oatrun, the LORDS grant no further term, but hold the cause concluded,
and give a short day to the partiesto se eprocess in the Clerk's hands, that
if the defender be to produce, he may do it in that space, at which day the
.Lords will advise the process.

Auchinleck, MS. p. 174.

1665. Decern)r I5. MONTEFTi against Mr JoHN A mDERo.o
No fgo,'

- a fededtion'd9t, the instance of Mon'teith against Anderson, a reason tf dent, four
payment being found relevant, Mr John produced an incident, at the first term, ams mfo
and,4 diligenceagainst witnesses,. for priving the having of the writs, at the proving the

second term.
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